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Court of Appeals of the District of Columbia 

r ' ' 

No. 5215. 


Thb McFadden Securities Co., a Corporation^ Appellant, 


vs. 


Stoneleigh Garage Co., Inc., a Corporation; M. 0. Exnicios 
and Edward C. Kriz, Receivers of the Consolidated Ga¬ 
rages, Inc., a Corporation. i 


{ 4 


a 


Supreme Court of the District of Columbia 


Equity. No. 44810. 

The McFadden Securities Co., a Corporation, Plaintiff, 


vs. 


Stoneleigh Garage, Ixc., a Corporation; M. 0. Exnicios 
and Edward C. Kriz, Receivers of The Consolidated Ga¬ 
rages, Inc., a Corporation; J. T. Exnicios, R. E. Potter 
and C. L. Bess, Defendants. 


United States of America, 

District of Columbia . ss: 

j * \ 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Bill of Comylaint. 

Filed Oct. 16, 1925. 

Li the Supremo Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 44810. 


The McFaddex Securities Co., a Corporation, Plaintiff, 


vs. 

Stoxelf.igh Garage, Ixc., a (Corporation; M. (). Exnicios 
and Edward C. Kriz, Receivers of The Consolidated Ga¬ 
rages. Inc., a Corporation; J. T. Exnicios, R. E. Potter 
and C. L. Boss, Defendants. 

The Bill of Complaint of The McFadden Securities Co., 
a corporation, respectfully shows to the Court as follows: 

1. That it is a corporation duly organized under the laws 
of the State of Ohio, engaged in business at 2031 Euclid 
Avenue, Cleveland, Ohio, and brings this suit in its own 
right. 

2. That the defendant, the Stoneleigji Garage, Inc., is a 
corporation organized under the laws of the District of 
Columbia and formerly engaged in business at 1707 L 
Street, X. W., Washington, D. C.; that the defendants, M. 
O. Exnicios and Edward C. Kriz, are the receivers for The 
Consolidated Garages, Inc, having been duly appointed by 
order of this Court in the matter of John G. Texter, et al., 
vs. Consolidated Garages, Inc., in proceedings known as 
Equity 43,529 in this Court, and are sued with leave of 
Court first had and obtained, and the defendants, J. T. 
Exnicios, R. E. Potter and C. L. Bess, are citizens of the 

United States, residents of the District of Columbia, 
2 and are sued in their own respective rights as will 
hereinafter appear. 

3. That on or about the 2nd day of July, 1924, the de¬ 
fendant, Stoneleigh Garage, Inc., entered into an agreement 
with the Peerless Motor Co., doing business at 1501 14th 
Street, N. W., Washington, D. C., for the purchase of four 
(4) 1924 Peerless automobiles, respectively, 7-passenger 
touring car, model 66, serial No. 66F783, motor No. 66F- 
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783; 7-passenger suburban sedan, model 66, serial Xo. 288- 
283, motor Xo. 32245; 5-passenger Berline limousine, model 
66, serial Xo. 288092, motor X T o. 32080; 5-passenger tour¬ 
ing car, model 70, serial Xo. 300,004, motor Xol 60511, under 

a certain conditional sales contract dated the said 2nd dav 

• 

of July, 1924, a copy of which is hereunto annexed, marked 
“Plaintiff’s Exhibit A” and made a part hereof, said con¬ 
ditional sales contract securing to the said Peerless Motor 
Co. the deferred payments on said automobiles, amounting 
to Ten Thousand Dollars ($10,000.00), which the said de¬ 
fendant agreed to pay in installments as set out in the 
schedule of payments in the copy hereto annexed. 

4. That said conditional sales contract and the payment 
of the obligation thereunder were guaranteed by the de¬ 
fendants, J. T. Exnicios, R. E. Potter and C; L. Bess, and 
transferred to this plaintiff by the Peerless Motor Co. be¬ 
fore default in any of the payments and as the holder 
thereof in due course without notice of anv defense thereto 
and that since the assignment thereof to this plaintiff on, 
to wit, July 2, 1924, it is and has continuously been the 
holder thereof, bona fide and for value. 

5. That there has been paid on account thereof the sum 

of Five Hundred Dollars ($500.00) on August 12, 
3 1924, the sum of Five Hundred Dollars ($500.00) on 

September 26, 1924, the sum of Five Hundred Dol¬ 
lars ($500.00) on Xovember 3, 1924, and the sum of Five 
Hundred Dollars ($500.00) on December 2, 1924, so that 
there still remains due and unpaid the sum of Eight Thou¬ 
sand Dollars ($S000.00) with interest, all of which has been 
in default since August 2, 1924, and the plaintiff has made 
repeated demands and efforts to collect the same but no 
payments whatever have been made except as above stated, 
so that there is now due and unpaid and remains due and 
unpaid to this plaintiff, the sum of Eight Thousand Dol¬ 
lars ($8000.00) with interest at six per cent from August 
2, 1924, together with attorney’s fees at the rate of fifteen 
per cent as provided for in said contract. 

6. That possession of two of the cars described in said 
conditional bill of sale was transferred by the Stoneleigh 
Garage, Inc., to The Consolidated Garages,; Inc., and pos¬ 
session of the remaining two cars was transferred, one to 
J. T. Exnicios and one to R. E. Potter, and this plaintiff 
is advised and believes that possession of the said four 


i 
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cars is now held, two by said receivers and one each by 
J. T. Exnicios and R. E. Potter. 

7. That the receivers have acknowledged the validity of 
said conditional bill of sale and have made several efforts 
to dispose of said cars with the understanding that the 
proceeds thereof would be applied on said notes but that 

for one reason or another, nothing has been paid by 

4 the defendants or any of them or any other persons 
whatsoever except the sum of Two Thousand Dollars 

($2000.00) as herein credited and this suit is brought with 
the consent and approval of the said receivers for the pur¬ 
pose of determining their liability as well as that of the 
defendants, said receivers having declined to surrender 
possession of said cars except upon order of this Court. 

8. That this plaintiff is advised and believes that it is 
entitled to have said conditional bill of sale treated as a 
lien upon all of said automobiles, to have a receiver ap¬ 
pointed for them, to have them sold under the direction of 
the Court, the proceeds thereof applied to the discharge of 
its claim and a decree entered in its favor against said de¬ 
fendants for the payment of any balance then remaining 
and that unless the defendants are deprived of the use of 
said cars, which are deteriorating both because of use and 
age, the plaintiff may suffer grave loss. 

Wherefore, the plaintiff prays: 

1. That this Honorable Court grant it permission to file 
this suit against said receivers. 

2. That writs of subpoena issue out of this Court, com¬ 
manding the defendants to appear herein and answer the 
exigencies of this bill. 

3. That it be given a decree for the payment of the bal¬ 
ance of the purchase money with interest, attorney’s fees 
and costs, as provided in said conditional sales contract. 

4. That the same be declared a lien upon said automo¬ 
biles and foreclosed and the property described in said con¬ 
ditional sales contract sold to satisfv the amount of 

%> 

5 said decree and lien and the costs of this suit. 

5. That a receiver or receivers be appointed to 
take possession of said automobiles and hold and dispose 
of the same under order of this Court. 

6. That the defendants be compelled by process of con¬ 
tempt, if need be, to deliver said automobiles to such re¬ 
ceiver or receivers. 
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7. That a decree for the payment of any balance found 
due upon said automobiles, the interest, attorney’s fees 
and costs be entered in favor of this plaintiff and against 
said defendants and each of them and that it have execu¬ 
tion therefor as at law. 

8. And for such other and further relief as to the Court 
mav seem meet and just. 

THE McFADDEN SECURITIES CO., 
By J. J. LAMB. j 

WALTER B. GUY, 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 


State of Ohio, 

County of Cuyahoga , ss: 

J. J. Lamb, on oath, says that he is the President of The 
McFadden Securities Co., the plaintiff in the, aforegoing 
bill of complaint by him subscribed on behalf of said cor¬ 
poration ; that he has read said bill of complaint and knows 
the contents thereof and that the matters and things therein 
stated are true to the best of his knowledge, information 
and belief. 

J. j. LAMB. 

i 

6 Subscribed and sworn to before me this 12 day of 

October, 1925. 

[notarial seal.] CAROLINE BAUER, 

Notary Public. 

My commission expires January 1926. 

Fiat. 


This Bill may be filed. 


Oct. 15/25. 


F. L. SIDDONS, 


I Justice. 

i 

l 


Motion to Dismiss Bill of Complaint. 


Filed Nov. 12, 1925. 


# 


* * * * 


* 


Now comes the defendant, R. E. Potter, and moves the 
Court to dismiss the Bill of Complaint filed in the above 
entitled cause because the same is bad in substance. 

BURKART & QUINN, 
Attorneys for Defendant Potter. 
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Note : — Among the points to be argued in support of the 
above Motion to Dismiss are: 

1. The Bill of Complaint fails to state a cause of action 
against this defendant* cognizable in the Court of Equity. 

2. Equity is without jurisdiction of the alleged cause of 
action, because the plaintiff has a plain, adequate and com¬ 
plete remedy at law. 

3. The said Bill of Complaint joins separate and 
7 distinct causes of action against the several defend¬ 
ants. 

BURKART <& QUINN, 
Attorneys for Defendant Potter. 


Mr. 


Walter B. Guy. 
for Plaintiff: 



Frederic B. Warder, Attorneys 


Please take notice that the above Motion will be called 
for hearing before one of the Justices holding an Equity 
Court on Friday, November 20th, 1925, at 10:00 o’clock, 
a. m., or as soon thereafter as counsel mav be heard. 

BURKART & QUINN, 
Attorneys for Defendant. 


Service of a copy of the above Motion acknowledged this 
12th dav of November, 1925. 

WALTER B. GUY, 

Attorneys for Plaintiff. 

Order Overruling Motion to Dismiss. 

Filed Dec. 4, 1925. 


Upon consideration of the motion of the defendant R. E. 
Potter, filed herein on November 12,1925, to dismiss the bill 
of complaint, and the argument of counsel, it is, by the 
Court, this 4th day of December, 1925, Ordered: 

That the said motion be and the same is herebv over- 
ruled, with leave to the said defendant to answer within 
ten days. 

F. L. STDDONS, 

Justice. 
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8 Answer of Defendant R. E. Potter. 

! 

Filed December 15, 1925. 

• * * * * * * 

In answering the Bill of Complaint tiled herein defend¬ 
ant, R. E. Potter, states as follows: j 

I. | 

The allegations of paragraph one in the Bill of Com¬ 
plaint are admitted. 

H. 

The allegations of paragraph two in the Bill of Com¬ 
plaint are admitted. 

III. 


The allegations of paragraph three of said Bill are 
admitted. 

IV. 


Answering paragraph four of said Bill this defendant 
says that he did not guarantee the said conditional sales 
contract, but guaranteed the payment of the n'otes there¬ 
under; the other allegations of said paragraph four are 
admitted. 

V. 


Answering paragraph five of said Bill this defendant 
admits the allegations with reference to the payment on 
account and the balance remaining unpaid, but denies that 
said plaintiff made repeated demands and efforts to collect 
the balance due, but on the other hand alleges that the said 
plaintiff was negligent in its efforts to collect said balance 
and failed and neglected to resort to the security on the 
automobiles under said conditional sale contract, when it 
had been advised of the inability of the parties primarily 
liable to meet this obligation; and this defendant is advised 
and believes and, therefore avers, that the said plain- 
9 tiff has released the automobiles sold under the said 
conditional sale contract from the lien of said con- 
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tract by filing and proving a claim for the sale due on the 
purchase price of said automobiles before the Auditor of 
the Supreme Court of the District of Columbia, against the 
Receivers in Equity cause #43,529. 

VI. 

Answering paragraph six of the Bill of Complaint this 
defendant says that all of the automobiles referred to in 
the conditional sale contract attached to plaintiff’s Bill of 
Complaint were transferred by the Stoneleigh Garage In¬ 
corporated to the Consolidated Garages, Inc., and that the 
one car which is now in possession of this defendant is held 
subject to the Order of the Receivers of the Consolidated 
Garages, Inc., or of this Court; that he is advised and be¬ 
lieves that the Receivers, as such, have possession of two 
of said automobiles, and that one of the Receivers, M. 0. 
Exnicious has had personal charge and control and use of 
another of said automobiles for some time past. 

VII. 

Answering paragraph seven this defendant says lie has 
no knowledge of the facts therein alleged, but, if material, 
calls for strict proof thereof. 

VIII. 

Answering paragraph eight this defendant denies that 
the said plaintiff is entitled to the relief therein set forth, 
and states that he is advised and believes that the plaintiff 
has a plain, adequate and complete remedy at law, in so 
far as any claims against this defendant are concerned, 
and that this Court is without jurisdiction in the premises. 

10 IX. 

Further answering the Bill of Complaint this defendant 
says that he is desirous of fully discharging his obligation 
as a guarantor of the payments under said conditional sale 
contract, if the said plaintiff or its assignors have not re¬ 
leased the automobiles purchased under said contract from 
the lien of the same, thereby, depriving him of the right 
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of subrogation to which he would be entitled upon a dis¬ 
charge by him of his contract as guarantor. 

And having fully answered, defendant prays that lie 
may be hence discharged with his proper costs in this 
behalf incurred. 

R. E. POTTER. 

BURKART & QUINN, j 

Att’ys for Defendant R. E. Potter . 

i 

District of Columbia, .9.9; 

j 

R. E. Potter, being first duly sworn on oath deposes and 
says that he has read the foregoing answer by: him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated of his own personal knowledge 
are true and those stated upon information and: belief he 
believes to be true. 

R. E. POTTER. 

Subscribed and sworn to before me this 15th day of 
December, 1925. 

[seal.] ALFRED HOLMEAD, 

Notary Public, D. C. 

11 Separate Answer of J. T. Exnicios . 

i 

Filed December 16, 1925. 

# # * * # * # 

i 

Comes now J. T. Exnicios, and for answer to the bill 
of complaint heretofore filed herein, says as follows: 

1. He is without information touching the allegations 
contained in Paragraph 1 of said bill of complaint, and 
therefore can neither admit nor deny, but if material re¬ 
quires strict proof thereof. 

2. Answering Paragraph 2 of said bill of complaint, this 
defendant believes the allegations therein contained to be 
true, excepting as respects the averment that the defendant, 
the Stoneleigli Garage, Incorporated, was organized under 
the laws of the District of Columbia. With respect to this 
averment this defendant has not sufficient information to 
affirm or deny, and if material requires strict proof thereof. 

2—5215a 
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3. Answering Paragraph 3 of said bill, this defendant 
denies that the Stoneleigh Garage, Incorporated, entered 
into the agreement alleged in said paragraph, but says that 
he is advised by counsel learned in the law that the sign¬ 
ing of said agreement by C. L. Bess as Manager for the 
Stoneleigh Garage, Incorporated, was not the act of said 
Stoneleigh Garage, Incorporated; that said act on the part 
of said Bess was not authorized by any proper officers or 
directors of the said Stoneleigh Garage Incorporated, and 
that said action of the said Bess was never ratified or con¬ 


firmed bv the said Stoneleigh Garage, Inc., and that the 
said Bess had no authority from said Stoneleigh Garage, 
Inc., to make such an agreement. 

He admits that an alleged agreement was attempted to 
be made by the said Bess respecting the items set forth 
in said paragraph 3 of said bill of complaint, and 
12 believes that the copy of said supposed agreement 


marked “Plaintiff's Exhibit A” and attached to said 


bill of complaint is a true and accurate copy of the same. 

4. Answering Paragraph 4 of said bill of complaint this 
defendant says that the allegation that he, along with the 
other parties named in said paragraph, guaranteed said 
alleged conditional sales contract is a conclusion of law and 
that he is not required to make answer thereto. With re¬ 
spect to the other averments of said paragraph, this defend¬ 
ant neither admits nor denies the same, but says that if 
they be material, calls for strict proof thereof. 

5. Answering Paragraph 5 of said bill of complaint, this 
defendant says that he is without adequate information 
respecting the averments therein, and therefore neither 
admits nor denies the allegations of said paragraph, but 
if the same be material requires strict proof thereof. 

6. Answering Paragraph 6 of said bill of complaint, this 
defendant is without adequate information respecting the 
allegation that two of the cars described in said alleged 
bill of sale were transferred by the Stoneleigh Garage, 
Incorporated, to the Consolidated Garages, Incorporated, 
and therefore can neither affirm nor deny said allegations, 
but if material asks for strict proof thereof. He neither 
admits nor deines the other allegations of said paragraph 
6, as respects the transfer of one of the cars referred to 
therein to P. E. Potter, and if material requires strict proof 
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thereof. He denies that the said Stoneleigh: Garage, In¬ 
corporated, ever delivered into his possession one of the 
cars as alleged in said paragraph, and avers the fact to 
be that he never received possession of any of said 
cars. i 

13 7. Answering Paragraph 7 of said Bill of Com¬ 

plaint, this defendant says that he is without knowl¬ 
edge respecting the averments therein as relate to the action 
of the Receivers of the Consolidated Garages, Inc., and 
therefore can neither admit nor deny said allegations, but 
if material requires strict proof thereof. Excepting on in¬ 
formation and belief this defendant has no knowledge of 
the payments made on account of said alleged conditional 
sales contract. 

i 

8. Answering Paragraph 8 of said bill of complaint, de¬ 
fendant is advised that said allegations state conclusions 
of law and lie is therefore not called upon to answer the 


same. 


Further answering said bill of complaint this defendant 
is advised and believes, and therefore alleges that the plain¬ 
tiff herein has undertaken to assert its claim against the 
Receivers of the Consolidated Garages, Inc., with respect 
to the supposed alleged conditional sales contract, and he 
is advised that in taking this action the said j plaintiff has 
waived any supposed rights that it might have against this 
defendant upon the alleged or supposed guarantee of said 
conditional sales contract. 

This defendant further states, on information and belief, 
that said plaintiff, between the date of the alleged condi¬ 
tional sales contract, and the time of the filing; of the bill of 


complaint herein, has so treated and negotiated with the 
Consolidated Garages, Inc., which plaintiff knew had come 
into possession of several of the cars referred to in said 
bill of complaint, and from which said Consolidated Ga¬ 
rages, Inc., this defendant on information and belief, al¬ 
leges the plaintiff was receiving and accepting payments 
on account of said alleged conditional sales contract, as to 
absolve and entirely release this defendant from any sup¬ 
posed guarantee made or alleged to have been made on 
account or because of said alleged conditional sales 
14 agreement. j 
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Further answering said bill of complaint, this de¬ 
fendant says that the said plaintiff, up until the time of the 
filing of this suit, has never made any formal demand upon 
him whatsoever in respect to said supposed guarantee and 
upon said alleged conditional sales contract, and has per¬ 
mitted a period of approximately six or eight months to 
elapse before taking any appropriate action against the 
supposed primary obligor on said alleged conditional sales 
agreement, or against the chattels covered and intended 

to be covered bv the same. He further savs that the fail- 

•> • 

ure of the said plaintiff to pursue diligently his remedy, if 
any he had or has in that respect, has worked very great 
loss and injury to this defendant, and occasioned special 
damages by reason thereof, which said injury and damages 
this defendant asks be considered and ascertained in any 
hearing or hearings had herein. 

Now, having fully answered said bill of complaint, this 
defendant prays to be hence dismissed, with his reasonable 
costs. 

J. T. EXNICIOS. 

R. B. DICKEY, 

Attorney for Defendant. 

District of Columbia, $$: 

I do solemnlv swear that I have read the annexed and 
foregoing answer by me subscribed, and know the contents 
thereof, that the matters and things stated therein are true, 
as I verilv believe. 

J. T. EXNICIOS. 

Subscribed and sworn to before me, the undersigned au¬ 
thority, this the 16th day of December, A. 1). 1925. 

M. GRACE DEL ANY, 

[seal.] Notary Public, 1). C. 

15 Motion for Appointment of a Receiver. 

Filed Feb. 3,1926. 

******* 

Now comes the Plaintiff, the McFadden Securities Com¬ 
pany, by its attorney, Walter B. Guy, and moves the Court 
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to appoint a Receiver or Receivers for the automobiles de¬ 
scribed in the Bill of Complaint filed herein, to wit, 

Four (4) 1924 Peerless automobiles, respectively, 7-pas¬ 
senger touring car, model 66, serial No. 66F7S3, motor No. 
66F783; 7-passenger suburban sedan, model 66, serial No. 
.288283, motor No. 32245; 5-passenger Berlijoe limousine, 
model 66, serial No. 288092, motor No. 32080;; 5-passenger 
touring car, model 70, serial No. 300004, motor No. 60511, 
and to compel the defendants to deliver the! same to the 
Receiver. 

WALTER Bi GUY, 
Attorney for Plaintiff. 

Burkart & Quinn, Attorneys for R. E. Potter: 

Raymond B. Dickey, Attorney for M. O. Exnicios, Edward 
C. Kriz, Receiver; J. T. Exnicios, C. L. Bess. 

Please take notice that I will call the above motion to the 
attention of the Court on Friday, February 5th, 1926, at 10 
o’clock a. m., or as soon thereafter as counsel mav be heard. 

WALTER Bi. GUY, 
Attorney for Plaintiff. 

Memorandum. 

February 3, 1926—The within process never received for 
service. 

E. C. SNYDER, 

U. S. Marshal. 

16 Memorandum Opinion. 

Filed February 12, 1926. 

# # * & # * j * 

The McFadden Securities Company, plaintiff herein, hav¬ 
ing filed a claim before the Auditor of this Court in Equity 
Cause No. 43,529, the same being John G. Texter, et al. vs. 
The Consolidated Garages, Inc., a corporation, for the bal¬ 
ance due, together with interest and attorney’s fees under 
its conditional sales contract respecting the automobiles 
which are the subject of the present motion, I am of the 
opinion that said action on the part of said McFadden Se- 
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curities Company was an election of remedies on its part, 
and that it thereby lost the benefit of the security which it v 
held on the automobiles in question under the terms of the 
conditional sales contract. 

(See Smith vs. Gilmore, 7 App. D. C. 192.) 

WALTER I. McCOY, 

Chief Justice. 

17 Order Denying Motion for Receiver. 

Filed Feb. 12, 1926. 

”• TP ”* TP IP IP 

Upon consideration of the motion of the plaintiff, The 
McFadden Securities Company, for the appointment of a 
receiver for certain automobiles described in the bill of 
complaint, filed herein, and the answers of the respective 
defendants, and after argument of counsel, it is, this 12th 
dav of Februarv, A. D. 1926; 

Adjudged and Ordered that the said motion be, and the 
same is herebv denied. 

WALTER I. McCOY, 

Chief Justice. 

Answer of Receivers to Bill of Complaint. 

Filed Feb. 12,1926 

# # * # # * # 

Come now Marshall 0. Exnicios and Edward C. Kriz, 
Receivers for the Consolidated Garages, Inc., a corporation, 
and for answer to the Bill of Complaint hereinbefore filed 
herein, say: 

(1) Answering paragraph one, these defendants neither 
admit nor deny the allegations contained therein, and say 
that if the same be material they demand strict proof there¬ 
of. 

(2) Answering paragraph two, these defendants say they 
have no personal knowledge of the Stoneleigh Garage, Inc., 

but they admit they are Receivers for the Consoli- 

18 dated Garages, Inc., and were appointed by this 

Court as therein set forth. Further answering said 
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paragraph of the bill of complaint, the Receivers say they 
have no personal knowledge of the residence or citizenship 
of the other defendants therein named. 

(3) Answering paragraph three, these defendants say 
they have no personal knowledge of the facts therein set 
forth, and if material, demand strict proof thereof. 

(4) Answering paragraph four, these defendants say that 
they have no personal knowledge of the facts therein set 
forth, and if material, demand strict proof thereof. 

(5) Answering paragraph five, these defendants say they 
have no personal knowledge of the facts therein set forth, 
but they say that the records of the Consolidated Garages, 
Inc., show payments as therein set forth, and a balance due 
the plaintiff as alleged. These defendants say several de¬ 
mands for payment have been made upon them as receivers 
for the sum above set forth, and admit a balance due as 
stated in said Bill. 

(6) Answering paragraph 6, in part, the receivers say 
that they have no personal knowledge of the facts therein 
set forth, but admit that there is in their possession two of 
the automobiles, to wit: the Berline Limousine and one of 
the touring cars (7 passenger). 

(7) Answering paragraph 7, the receivers neither admit 
nor deny the validity of said conditional bill of sale, and say 
that the matter is not one for their decision, but for the 
decision of this Honorable Court under all the circumstances 

of the case. The receivers say that they have at- 
19 tempted to dispose of said cars by virtue of a certain 
order signed by this Court on to wit: April 6th, A. D. 
1925, and that pursuant to the terms of said order, they 
did attempt to sell said two cars in their possession. Fur¬ 
ther answering, the receivers say that the original trans¬ 
action on the two automobiles in the transaction (and as 
set forth in a certain Equity Cause known as John G. 
Texter et ah, vs. Consolidated Garages, Inc., and now pend¬ 
ing in this Court, being Equity No. 43,529) did not mature, 
but that they have received from one Gertrude Dale Shep¬ 
pard an offer of Twenty-Two Hundred and Fifty ($2250.00) 
Dollars for said car, to be paid as follows, Five Hundred 
($500.00) Dollars in cash, and the balance to be represented 
by a certain promissory note, payable at the rate of Seventy- 
five ($75.00) Dollars per month, and to be secured, as is 
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usual in such cases, by a conditional bill of sale or chattel 
mortgage on said property. Said note is to bear interest 
at six per centum per annum until paid. The receivers say 
they have on hand the said sum of Five Hundred ($500.00) 
Dollars, and that said purchaser is still willing to consum¬ 
mate said transaction, provided she can obtain a clear title 
to said car, to enable her to obtain the proper registration 
certificates and license tags as is usual in such cases. The 
receivers, further answering, say that after the order of the 
Court in the case of John G. Texter et al., vs. The Consoli¬ 
dated Garages, Inc., Equity Xo. 43,529, said order being 
signed on the day and date above set forth, to wit: the 
6th day of April A. D. 1925, there came into their 

20 possession some correspondence between the plain¬ 
tiff herein and the Stoneleigli Garage, Inc., dated Jan¬ 
uary 7th, A. D. 1924, said correspondence relating to said 
automobiles, and attached hereto, marked 44 Exhibit A” and 
prayed to be read as a part hereof. Further answering said 
paragraph, the Receivers state that they are desirous of dis¬ 
posing of said motor-vehicles, and believe that the offer of 
said Gertrude Dale Sheppard should be accepted, as the 
sum offered is more than would be realized upon a forced 
sale, and is the best offer that they have yet received for 
the same. 

The receivers admit that they have informally declined 
to surrender said cars for the reason that no formal de¬ 
mand was ever made upon them for the same, and further 
state that they advised the attorney for the plaintiff on 
numerous occasions to take such action as he might see 
fit to protect the interests of the plaintiff herein. They 
state that shortly after their appointment, such notice was 
given to the plaintiffs, through their attorney. 

(8) Answering paragraph 8 of said Bill of Complaint, 
the receivers are advised that the same sets up a conclusion 
of law, and that they need not answer the same. Further 
answering said paragraph, the receivers say that two of 
said cars are already in the custody of this Honorable 
Court, and in possession of the receivers, these defendants, 
and that they are advised that there is no necessity for 
appointing a receiver for the same. 

Further answering said Bill of Complaint, 

21 the receivers say that on to wit: the 13th day of July, 
A. D. 1925, a claim was filed by the attorney for 
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the plaintiff herein, on the receivers, for the sum above 
set forth, with interest from the date of said notes, and an 
attorney’s fee of fifteen per centum (15%). That on the 

- day of August, A. D. 1925, the matter Of John G. 

Texter et ah, vs. The Consolidated Garages, Inc., a corpor¬ 
ation, was referred to the Auditor for the allowance of 
claims and a report to the Court thereon; and that the re¬ 
ceivers presented among other claims that of the plaintiff 
herein. The receivers say that they have not reported said 
transaction with regard to the sale of the car to Gertrude 
Dale Sheppard for the reason that the matter was then 
before the Auditor, and have reported the receiving of the 
sum of Five Hundred ($500.00) Dollars to said Auditor. 
The receivers further sav that they are advised that the 
plaintiffs herein have elected to file a claim on the receivers 
and have filed & proven said claim before the Auditor of 
this Court, for the sum above set forth, and have hence 
waived their lien on said cars, and preferred to file a claim 
on the receivers, and that said plaintiffs should come in 
for their share of the general fund, if any, among the gen¬ 
eral creditors. 

Further answering said bill of complaint, the Receivers 
state that they were appointed on January 15th, A. D. 1925, 
and shortly thereafter qualified as such receivers in the 
case of John G. Texter et al. vs. The Consolidated Garages, 
Inc., in case number Equity 43,529, and shortly thereafter 
notified all creditors, and particularly the plaintiff 
22 herein, and that, in considering the question of a 
waiver of said lien, the court will also consider the 
doctrine of laches to apply. 

Further answering, the receivers say that this Honor¬ 
able Court has jurisdiction of the whole matter in Equity 
Cause No. 43,529, and that the plaintiffs should be ordered 
to come into said cause by such proceedings as may be 
apppropriate to protect their interests in the premises. 

Wherefore, the premises considered, these defendants 


pray: 

(1) That the bill of complaint be dismissed as to the 
receivers, with their reasonable costs. 

(2) That the plaintiffs in this action be compelled to 


intervene, by such proceedings as they may be advised, in 
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the case of John G. Texter vs. The Consolidated Garages, 
the same being Equity £:43,529. 

(3) That the plaintiffs be ordered by this honorable Court 
to issue to the receivers a certificate of title, and that they, 
the said receivers, be permitted to transfer the same to 
Gertrude Dale Sheppard. 

(4) That if the Court should deem proper, that the offer 
of said Gertrude Dale Sheppard be approved and accepted 
by the Receivers, in order that said transaction may be 
consummated. 

And for such other and further relief as to the 
23 Court may seem meet and proper. 

EDWARD C. KRIZ, 

MARSHALL 0. EXNICIOS, 

Receivers. 

District of Columbia, ss: 

We do solemnly swear that we have read the annexed and 
foregoing answer by us subscribed, and know the contents 
thereof, that the matters and things stated therein are true, 
as we verilv believe. 

EDWARD C. KRIZ, 
MARSHALL 0. EXNICIOS, 

Receivers. 

R. B. DICKEY, 

Attorney for Receivers. 

Subscribed and sworn to before me, the undersigned, au¬ 
thority, this 12th day of February, A. D. 1926. 

[notarial seal.] M. GRACE DEL ANY, 

Notary Public , D. C. 
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Filed Feb. 12, 1926. 

The McFadden Securities Go., 
Time Payment Paper, 


2031 Euclid Ave., Cleveland, Ohio; 


January 7, 1924. 

i 

Stoneleigh Garage, Inc., 1707 L St. N. W., Washington, 

D. C. 

Att’n J. H. Sheppard. 

Gentlemen: 

Replying to your letter of December 26th, we regret ex¬ 
ceedingly to hear that you find it impossible to carry out 
the contract on the cars recently purchased from the Peer¬ 
less Company of Washington. 

Inasmuch as the four cars were embodied in one contract, 
the amount of which was $10,000.00 with eleyen notes of 
$500.00 and one note of $4500.00, it would be rather a diffi¬ 
cult proposition to ascertain the exact amount applied on 
each car were they to be sold individually. At the present 
writing there are two notes delinquent, December 2 and 
January 2, we would ask that you make a payment of 
$1000.00 reducing it to $7,000.00. With this payment, we 
could, undoubtedly, work out a plan to take care of the bal¬ 
ance as the cars are sold. 

It will be perfectly agreeable to us if you will dispose of 
the cars individually, providing that, after each sale you 
forward to us full amount received by you from the sale. 
In this way with above mentioned payment of $1000, made 
before the cars are disposed of, you could practically pay 
off your indebtedness to us by the sale of two of the cars 
and could close the entire amount out by disposing of three 
of the cars. This would leave the third car free and clear. 

Should you dispose of one car and then find that a month 
elapsed before you could sell another we can make satisfac¬ 
tory arrangements by deducting the amount paid from the 
total amount due reducing your payments in th$ coming 
month. 
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Trusting that this covers your letter satisfactorilv and 
should there be anything further regarding this matter, 
that you may have in mind, we will be very glad to give 
same our prompt consideration, and assistance. 

Yours verv truly, 

THE McFADDEN SECURITIES COM¬ 
PANY, 

W. J. PRIOR, 

Auditor. 

MJ P :MMM. 

25 Motion for Rehearing. 

Filed Feb. 17, 1926. 

#***#** 

Now comes the plaintiff, the McFadden Securities Com¬ 
pany, by its counsel Walter P>. Guy, and moves the Court 
for a re-hearing of the motion filed herein on February 2nd, 
1926, for the appointment of a Receiver, and for ground of 
said motion says that the case of Smith vs. Gilmore, 7 Ap¬ 
peals D. C. 192, which was used as the basis of the opinion 
of the Court, filed herein on February 12th, 1926, is not now 
declaratory of the law of this jurisdiction but was overruled 
by the Supreme Court of the IT. S. in Bierce vs. Hutchins 
205 U. S. 340, 51 Law Edition 828. 

WALTER P>. GUY, 
Attorney for Plaint iff. 

Burkart & Quinn, Attorneys for R. E. Potter. 

Raymond B. Dickey, Attorney for M. 0. Exnicios; Edward 
C. Kriz, Receiver; J. T. Exnicios, C. L. Bess: 

Please take notice that I will call the above motion to the 
attention of the Court on Friday, February 19th, 1926, at 
10 o’clock a. m., or as soon thereafter as counsel may be 
heard. 

WALTER B. GUY, 
i Attorney for Plaintiff. 

26 Order Denying Motion for Rehearing. 

Filed Mar. 5, 1926. 

* ■**•** * * * 

Upon consideration of the motion for a rehearing here¬ 
tofore filed herein, and upon consideration of the argu- 
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ments of counsel, it is, by the Court, this the fifth day of 
March, A. D. 1926": 

Ordered That said motion be, and hereby is, denied. 

WALTER I. McCOY, 

Chief Justice. 

Form approved: 

W. B. GUY, 

Att’y for Plaintiff. 

Final Decree. 

i 

Filed Dec. 6, 1929. 

i 

# J/. .V. ", ." 

W V.* *A' W | W 

I 

This cause coming* on to be heard upon the pleadings and 
evidence and having been duly argued by counsel and con¬ 
sidered bv the Court, it is, this 6th day of December, A. D. 
1929, 

Adjudged, order and decreed. That the plaintiff’s bill be, 
and the same is herebv dismissed. 

ALFRED A. WHEAT, 

! Justice . 

| 

From the foregoing decree the plaintiff notes an 
27 appeal to the Court of Appeals of the'District of 
Columbia, and the Court fixes the bond for costs on 
appeal in the sum of $100.00, $50.00 cash in lieu thereof to 
be deposited with the Clerk. 

ALFRED A. WHEAT, 

: Justice. 


Memoranda. 

December 9, 1929.—Petition for re-hearing filed. 

February 5, 1930.—$50. deposited in lieu of bond on ap¬ 
peal. ; 

February 7, 1930.—Time to file Statement of Evidence 
extended to and including February 27, 1930. 

February 20, 1930.—Order overruling motion for re¬ 
hearing filed. 

March 14, 1930.—Proposed amendments to statement of 
evidence filed. 
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Assignment of Errors. 

Filed Mar. 18,1930. 

The Court erred: 

28 1. In dismissing the plaintiff’s Bill of Complaint. 

2. In failing to grant the plaintiff a decree for the 

payment of the balance of the purchase price of the auto¬ 
mobiles involved herein, with interest, attorney’s fees and 
costs, as provided in the conditional sale contract under 
which said automobiles were sold. 

3. In failing to declare a lien on the automobiles in favor 
of the plaintiff. 

4. In holding that the plaintiff is not entitled to have the 
conditional sale contract treated as a lien on the automo¬ 
biles. 

5. In denying the plaintiff’s motion for the appointment 
of a receiver. 

6. In failing to grant the plaintiff’s motion for the ap¬ 
pointment of a receiver. 

7. In failing to hold that the plaintiff is entitled to the 
relief prayed. 

8. In holding that the plaintiff is not entitled to the relief 
prayed. 

9. In holding that there had been an election of remedies 
and waiver of lien on the automobiles. 

10. In failing to hold that the guarantors are liable on 
their guaranty for the payment of the balance of the pur¬ 
chase price of the automobiles involved herein, with in¬ 
terest, attorney’s fees and costs, as provided in the condi¬ 
tional sale contract under which said automobiles were 

sold. 

29 11. In holding that the guarantors are not liable on 
their guaranty. 

12. In holding that the guarantors are discharged in 
toto. 

13. In failing to hold that the guarantors, if discharged 
at all, are discharged only to the extent of the value of the 
lien. 

14. In failing to hold that the burden of proof was upon 
the guarantors to prove the value of the lien. 
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15. In holding that the burden of proof was upon the 
plaintiff to prove the value of the lien. 

16. In permitting the witness, Lamb, to testify over the 
objection of the plaintiff’s attorney that the plaintiff did 
not make any demand on the guarantors until the filing of 
this suit. 

17. In holding that the order denying the |plaintiff’s 
motion for a Receiver was a final order. 

18. In holding that the plaintiff should be remitted to an 
action at law. 

WALTER B. GUY, 

FREDERIC B. WARDER, 
ARTHUR K. HILLAND, 

Attorneys for Plaintiff. 

i 

Memorandum. 

May 5, 1930.—Statement of Evidence signed (in dupli¬ 
cate) and filed. 

30 Designation of Record. 

Filed Feb. 20, 1930. ! 

7 i 

i 

# * # # * *■ | # 

Now comes The McFadden Securities Company, the ap¬ 
pellant in the above-entitled cause and designates the 
parts of the record which it desires to have included in the 
transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal, namely: 

1. The original bill of complaint, excluding the condi¬ 
tional sale contract thereto attached, marked “Plaintiff’s 
Exhibit A ”. 

2. Memorandum of the Court’s order, granting leave to 

file the bill of complaint against M. 0. Exnicios and Edward 
C. Kriz, Receivers of the Consolidated Garages, Inc., a 
corporation. I 

3. The motion of the defendant, R. E. Potter, to dismiss 

the Bill of Complaint. j 

4. The order overruling the motion of the defendant, 
R. E. Potter, to dismiss the bill of complaint. 

5. The plaintiff’s motion for the appointment of a Re¬ 
ceiver. 
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6. The order denying the plaintiff's motion for the ap¬ 
pointment of a Receiver. 

7. The plaintiff's motion for a rehearing of the motion 
for the appointment of a Receiver. 

8. The order denving the motion for a rehearing of the 
motion for the appointment of a Receiver. 

9. The answers of the defendants, M. 0. Exnicios and 

Edward C. Kriz, Receivers of The Consolidated 
31 Garages, Inc., R. E. Potter and J. T. Exnicios. 

10. The final decree dismissing the plaintiff’s bill 
of complaint, including the notation of appeal and the fixing 
of the bond for costs on appeal at the foot thereof. 

11. Memorandum of the filing and denial of the plain¬ 
tiff’s petition for a rehearing. 

12. Memorandum of the depositing with the Clerk, of 
Fifty Dollars ($50.00) cash in lieu of a bond for costs on 
appeal. 

13. The statement of evidence. 

14. The assignment of errors. 

15. A copv of this designation. 

WALTER B. GUY, 

FREDERIC B. WARDER, 
ARTHUR J. HILLAND, 

Attorneys for Appellants. 


Service of a copy of the foregoing designation of record 
is hereby acknowledged this 19th day of February, A. D. 


1930. 


R. B. DICKEY, 

Attorney for J. T . Exnicios. 
R. B. DICKEY, 

Attorney for M. O. Exnicios and Edivard C. 
Kriz, Receivers of the Consolidated Garages , Inc. 

HENRY I. QUINN, 
Attorney for R. E. Potter. 


32 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 31, both inclusive to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 44810 in Equity, wherein 
The McFadden Securities Co., a Corporation, is Plaintiff 
and Stoneleigh Garage, Inc., a Corporation et jal. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, 1 hereunto subscribe inv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 


.>»> 


Filed Feb. 27, 1930. 

In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

j 

Equity. No. 44,810. 

i 

i 

The McFadden Securities Company, a Corporation, 

Plaintiff, 


vs. 


Stoneleigh Garage, Inc., a Corporation; M. 6 . Exnicios, 
and Edward C. Keiz, Receivers of The Consolidated 
Garages, Inc., a Corporation; J. T. Exxiciosj R. E. Pot¬ 
ter, and C. L. Bess, Defendants. 

Statement of Evidence. 


the follow- 
and 


given, 


At the hearing of the above-entitled cause on Tuesday, 
November 19, 1929, before Mr. Justice Wheat, 
ing proceedings were had, evidence offered 
rulings made by the Court and exceptions taken by the 
plaintiff and noted by the Court: 

Thereupon, to maintain the issues on its part joined, the 
plaintiff offered certified copies of the certificates of incor- 
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poration of the plaintiff, The McFadden Securities Com¬ 
pany, and of the defendant, Stoneleigh Garage, Inc., and 
the same were received in evidence. 

The plaintiff offered the original of the conditional sale 
contract dated July 2, 1924, between the defendant, Stone- 
lei gh Garage, Inc*., as purchaser and The Peerless Motor 
Company, as seller, containing a guarantee of payment by 
the defendants, J. T. Exnicios, R. E. Potter and C. L. Bess, 
and an assignment by The Peerless Motor Company to The 
McFadden Securities Company, all of whose signatures 
were admitted. The contract, guaranty and assignment 
were received in evidence and read in words and figures, 
as follows: 


(Here follows conditional 


sale contract, pages 34 and 35.) 


36 A duplicate original of the contract was also of¬ 
fered and received in evidence and showed on its 
face that the contract was duly placed of record in the Dis¬ 
trict of Columbia. 

The plaintiff offered letters from the Stoneleigh Garage, 
Inc., dated October 21, 1924, November 26, 1924, December 
26, 1924, and February 24, 1925, respectively, and a tele¬ 
gram dated September 20, 1924, showing that the purchase 
of the automobiles were ratified and confirmed by the Cor¬ 
poration, and the same were received in evidence. 


The plaintiff called as a witness, Mr. J. J. Lamb, who 
being first duly sworn, testified in substance that he was 
President of The McFadden Securities Company and was 
so employed on July 2, 1924, the date on which the plain¬ 
tiff purchased the conditional sale contract; that the plain¬ 
tiff company was accustomed to buying similar contracts 
from The Peerless Motor Company; that the Company’s 
ordinary way of doing business was to accept the contract 
with the purchaser’s signature only, but that because this 
contract was larger than the ordinary contracts, the Com¬ 
pany required that it be guaranteed and that the contract 
was purchased by the plaintiff on the strength and faith 
of the guaranty of the defendants, J. T. Exnicios, R. E. 
Potter and C. L. Bess in addition to the usual securitv of 
the automobiles. 
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BE SURE THERE IS A ^ v v 

*“ CONDITIONAL SALE CONITtACT T' 

(For use in all state* except Colorado, Illinois, Michigan, Missouri, Ohio and Pennsylvania.) 

ORIGINAL—To be sent to THE McFADDEN SECURITIES CO., 2031 Euclid Avenue, Cleveland, Ohio. 


CONDITIONAL SALE CONTRACT 


The undersigned seller hereby sells to the undersigned purchaser, who hereby; purchases, subject to the terms and condi¬ 
tions hereinafter set forth, the following property, complete with standard attachments and equipment, delivery, and acceptance 
of which is hereby acknowledged by the purchaser, via.: 


New or 
Used 


Trade Name 
Make 


If Uaed 
Year Model 


Type of Body 
If Truck 
Give Tonnage 


Model Letter 
or Number 


Manufacturer' 


Motor No. 


01TB 


For the Total Time Price of (J 


DoHars; 

ice of $-lQ^.QD.Q.*i 2 Qpayable as 


Payable as follows: Cash on or before delivery Trade in for $5. Q g. 2 .a. P JD—Balance of $Jila.vAJ.U.*i^Lpayable as 

shown in the schedule of payments herein at the office of THE McFADDEN SECURITIES. CO., 2031 Euclid Avenue, Cleve¬ 
land, Ohio, with interest thereon after maturity at the highest lawful rate, and if this contract is placed with an attorney or col¬ 
lector or collection agency for collection, 15% of the amount due hereunder, as and for collection or attorney’s fees, or if pro¬ 
hibited, the amount prescribed by law. 

1. - Title to said property shall not pass to the purchaser until the said amount is fully paid in cash. 

2. No warranties have been made by the seller unless endorsed hereon in writing. 

3. # No transfer, renewal, extension, or assignment of this contract or any interest hereunder, or the instituting of suit or 
procuring of judgment thereon, or the loss, injury or destruction of said property shall release the purchaser from his obliga¬ 
tions hereunder, and the assignee shall be entitled to all the rights of the seller hereunder. 

4. In the event the purchaser shall default on any of the schedule payments or a proceeding in bankruptcy, receivership or 
insolvency be instituted against the purchaser or his property, or in case the security herein given is endangered by any other 
process or proceeding, or in case the seller deem it necessary for its more perfect protection and complete security, said seller, 
its successors or assigns, may declare the full amount remaining unpaid, due and payable without notice. 

5. The purchaser shall keep the said property free of all taxes, liens and encumbrances; he shall not use the same or per¬ 

mit the same to be used for any illegal or improper purpose or for hire; shall not transfer any interest in this contract or in 
said property without the written consent of the seller. However, the seller may assign or negotiate said contract without notice. 
The purchaser agrees to keep the property insured in an acceptable insurance company against fire and theft to at least seventy- 
five per cent. (75%) of its value and to have inserted in said insurance policy a clause—loss, if any, payable to the seller or to 
the legal owner or holder hereof as their interests may appear. All policies of insurance to be deposited with THE McFAD-’ 
DEN SECURITIES CO. for the use and^g^ fti z iL l lrt epifttarM ptaRfcuiygar. ISB case the purchaser fails or neglects to in¬ 
sure said property or keep the same insu/rfd e cn t Tr m lEiW -0 4 ; x c suc ^ insurance, charge the premium there¬ 
for to the purchaser, and the amount so Vyd/ton li joaptkjte^gn^addtwotyl amount due hereunder as payment for 

the said property .and be immediately du^auq ^tL> pjyTaluTfii mrtmi upon demand shall be a default which 
will mature the whole obligation of the purchaser. The proceeds of any insurance, whether paid by reason of loss, injury, 
return premium, or otherwise, shall be applied toward a replacement of the property or payment of this obligation at the op¬ 
tion of the seller. 

6 .. If the purchaser default in complying with any of the terms hereof, the seller may 
take immediate possession of the said property, including any equipment or accessories 

—- thereto and for this purpose the seller may enter upon the premises wherever the said prop- 

• erty may be and remove the same. Thereupon all rights of the purchaser hereunder in said 

Schedule of Payments property and in the payments theretofore made shall terminate absolutely. The seller may sell 

said property so retaken at public or private sale without demand for performance, with or 
•Ann nn without notice to the purchaser and with or without having the property at the place of sale 

$&ULL*.U.U 1 Mo. after date and upon such terms and in such manner as the seller may determine, and the purchaser 

hereby grants unto the seller, its successors or assigns, the right to become the purchaser 

$5QQ . QQ 2 Mos. after date thereof at public or private sale. From the proceeds of such sale, the seller shall deduct all 

expenses, retaking, repairing and selling said property, including any reasonable attorney’s 

<50 0 ♦ 00 3 m os a fter date * ces an< * the balance thereof shall be applied to the amount due the holders of the within 

4 Mos. after date 
£Q£LsJQ0 5 Mos. after date 
$ 500 >.00 6 Mos. after date 
0.A.QQ 7 Mos. after date 


contract, and any surplus remaining shall be j>aid over to the purchaser. . ' In case of a de¬ 
ficiency, the purchaser shall pay the same with interest, and the 'purchaser agrees that in 
case of a default under this contract or a deficiency upon the sale of the property, any at¬ 
torney-at-law may appear for him in any court of record and waive the issuance and serv¬ 
ice of process and confess a judgment against him in favor of the holder or holders hereof 
for such amount as may at that time remain unpaid. 

EXECUTED in triplicate, this-,£..wday of —.-, 192J^ 


EXECUTED in triplicate, this 
WITNESSES: 


STONELEIGH GARAGE, TNC^ 

(Purchaser's Signature) 








process or proceeding, or in case the seller deem it necessary for its more perfect protection and complete security, said seller, 
its successors or assigns, may declare the full amount remaining unpaid, due and payable without notice. 

5. The purchaser shall keep the said property free of all taxes, liens and encumbrances; he shall not use the same or per¬ 
mit the same to be used for any illegal or improper purpose or for hire; shall not, transfer any interest in this contract or in 
said property without the written consent of the seller. However, the seller may assign or negotiate said contract without notice. 
The purchaser agrees to keep the property insured in an acceptable insurance company against fire and theft to at least seventy- 
five per cent. (75%) of its value and to have inserted in said insurance policy a clause—loss, if any, payable to the seller or to 
the legal owner or holder hereof as their interests may appear. All policies of insu rance to be deposited with THE McFAD- - 
DEN SECURITIES CO. for the use an&^AefirsfrtfK^Gisp&iartepfr^uxyfy. tfa case the purchaser fails or neglects to in¬ 
sure said property or keep the same insu/dd e^trfc wJn mmarodyc such insurance, charge the premium there¬ 
for to the purchaser, and the amount so |orarAtVw|}l 4pjkt^t<^RmJdml|o|iAl amount due hereunder as payment for 

the said property and be immediately ifeykPW rari dThSd llu?c t b pjy ’ &avj ’ iffemi Bm upon demand shall be a default which 

will mature the whole obligation of the purchaser. The proceeds of any insurance, whether paid by reason of loss, injury, 
return premium, or otherwise, shall be applied toward a replacement of the property or payment of this obligation at the op¬ 
tion of the seller. 

6 . If the purchaser default in complying with any of the terms hereof, the seller may 
take immediate possession of the said property, including any equipment or accessories 
thereto and for this purpose the seller may enter upon the premises wherever the said prop¬ 
erty may be and remove the same. Thereupon all rights of the purchaser hereunder in said 
property and in the payments theretofore made shall terminate absolutely. The seller may sell 
said property so retaken at public or private sale without demand for performance, with or 
without notice to the purchaser and with or without having the property at the place of sale 
and upon such terms and in such manner as the seller may determine, and the purchaser 
hereby grants unto the seller, its successors or assigns, the right to become the purchaser 
thereof at public or private sale. From the proceeds of such sale, the seller shall deduct all 
expenses, retaking, repairing and selling said property, including any reasonable attorney’s 
fees and the balance thereof shall be applied to the amount due the holders of the within 
contract, and any surplus remaining shall be paid over to the purchaser. In case of a de¬ 
ficiency, the purchaser shall pay the same with interest, and the ‘purchaser agrees that in 
case of a default under this contract or a deficiency upon the sale of the property, any at¬ 
torney-at-law may appear for him in any court of record and waive the issuance and serv¬ 
ice of process and confess a judgment against him in favor of the holder or holders hereof 
for such amount as may at that time remain unpaid. 


Schedule of Payments 

| 

£QQ.*.Q.O 1 Mo. after date 
£QQ.*.Q.O 2 Mos. after date 
£9.9. *.99 3 Mos. after date 
£Q9 aQ 9 4 Mos. after date 
£Q.Q..*.Q.Q 5 Mos. after date 


$5Q.CL.Q0 6 Mos. after date 
£OQ*.QQ 7 Mos. after date 
£00.00 8 Mos. after date 
£Q.Q..a.Q.Q 9 Mos. after date 
£QOjlQQi0 Mos. after date 
£.09 ..!iPPh Mos. after date 
£^OQOOl2 Mos. after date 


EXECUTED in triplicate, this-day of ..jilli-ly._ 
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* WITNESSES: 


(SGDl JEAN FOTHERINGHAM 

(Witness’ Signature) 


(SGD) MARSHALL 0. EXNICIOS 


(Witness' Signature) 


STOKELEIGH GARAGE. INC^ 

(Purchaser’s Signature) 

Ry (SGD) C. L. BESS, Mgr. 

(Official Title) 

.C * 

(Purchaser’s Street and Town Address) 

THE PEERLESS MOTOR CO 


(Seller's Signature) 

1 501 - 14th St. S. W. Wash .D•ff y * (sr,n ) e. t.. voneifp 

(Seller’s Street and Town Address) (Official Title) 


<L-S.) 


Make certain that the dealer’s recommendation and assignment on the reverse hereof is signed. 
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For value received,' we guarantee payment of the within notes, hereby waiving 
demand, notice, and protest. 

(SGD) J. T. EXNICIOS 

(SGD) MARSHALL 0. EXNICIOS (S&£» R~. E. POTTER 

Witness". (S&W^rLo BESS ’ 



I, HENRY C. BOCK, a Notary Public, in and for the District of Columbia, DO 
HEREBY CERTIFY THAT J. T. EXNICIOS, R. E. POTTER & Co L. BESS, party to a 
certain agreement bearing date of 2nd day of July, A. D. 1924, and hereto an¬ 
nexed, personally appeared before me in said District, the s^id J. To EXNICIOS, 
Ro Eo POTTER & Co L. BESS, being personally know to me as the person who ex¬ 
ecuted said agreement and acknowledged same to be his act and deed. 

Given under my hand and official seal this 2nd lay of July, A« D. 1924* 


(NOTARIAL SEAL) 


ssdjppy 


(SGD) HENRY Co BOCK 

Notary Public 
District of Columbia 
My commission expires Feb 


15,1929 


(»raxi«p»o> 
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STONELEIGH GARAGE, &C., ET AL. 


The witness further testified that only four (4) install¬ 
ments of Five Hundred Dollars ($500.00) each, or a total 
of Two Thousand Dollars ($2,000.00) had been paid, leaving 
an unpaid balance of Eight Thousand Dollar^ ($8,000.00) 
due under the contract, which became in default on Decem¬ 
ber 2, 1924, and still remains unpaid, and that the plaintiff 
was still the owner and holder of the contract, all of which 

was admitted bv the defendants. 

* 

On cross-examination of the witness bv the attorney for 

• * 

the defendant, R. E. Potter, the following occurred: 


The witness was shown and identified plaintiff’s exhibit 
eleven, being a letter in words and figures, as follows: 


O 

• ) l 


“Main 4054. Franklin 8178. 


Consolidated Garages, Inc. 

Executive Offices, 

1707 L Street, Northwest. 
Washington, D. C. 


“Operating Stoneleigh Garage, 1707 L Street, N. ., 
Washington, D. C. 

Operating New Royal Garage, 1815 L Street, N. W., 
Washington, D. C. 

“November 26, 1924. 

“MeFadden Securities Company, 2031 Euclid Avenue, 
Cleveland, Ohio. j 

i 

“Gentlemen: i 


“Inclosed please find our check in amount of $500 to ap¬ 
ply on purchase of Peerless automobiles. 

“We realize that our account is approximately one 
month in arrears and assure you of our desire and expec¬ 
tation to bring the same up to date next month. 

“Our delinquincy has been due to a somewhat extended 
condition of our business during the past few months, but 


MCFADDEX SECURITIES CO., &C., VS. 



everything is being readjusted and it appears that next 
month will see us in splendid condition. 

“Thanking you for your courtesy, I am, 

“Yerv truly vours, 

“J. H. SHEPPARD, 

President.” 


The witness admitted that lie could tell from the letter¬ 
head that the Consolidated Garages, Inc., was operating 
the Stoneleigh Garage. 


“By Mr. Quinn: 

“Q. Did you ever make any demand on the guarantors 
after this contract went in default in December, 1924? 

.‘>8 “Mr. Guy: I object to that, if your Honor please. 

1 think it is absolutely immaterial. The provision of 
the contract is that demand, notice and protest are hereby 
waived, and I do not think that is material. 

“Mr. Quinn: It sheds light on their actions. 

“The Court: Objection overruled. 

“By Mr. Quinn: 

“Q. Did you ever make any demand on the guarantors 
after the default until vou filed this suit? 

“Mr. Guy: Your Honor rules that that is admissible? 
“The Court: Yes. 

“Mr. Guy: Exception. 

“A. You mean the endorsers on that note? 

“Q. Yes. A. We did not. We turned that over to Mr. 
Guv.” 


It was admitted bv the defendants that the Stoneleigh 
Garage, Inc., was operated by The Consolidated Garages, 
Inc., a corporation. The plaintiff proved that on January 
loth, 1925, Edward C. Rriz and Marshall 0. Exnicios were 
appointed Receivers of The Consolidated Garages, Inc. by 
order of the Supreme Court of the District of Columbia, 
in the case of John G. Texter and Charles E. McCoy v. 
The Consolidated Garages, Inc., a corporation, Equity 
Cause Xo. 43,529, and that thereafter, on April 8, 1925, Ed¬ 
ward C. Kriz and Marshall 0. Exnicios filed in said cause 
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their third report as Receivers of The Consolidated Ga¬ 
rages, Inc., wherein they reported to the Court with refer¬ 
ence to the automobiles involved herein, as follows: 

“ (7). Your Receivers also show the Court that; there are 
on hand Two Peerless Automobiles, one a Peerless limou¬ 
sine, and one a Peerless Touring Car, carried on the state¬ 
ments of the Corporation and on the statements of the Re¬ 
ceivers as due to the McFadden Securities Company, in the 
sum of Eight Thousand (8000.00) Dollars. These automo¬ 
biles were purchased from the Peerless Motor Company, of 
Washington, D. C., under the usual conditional Bills 
39 of Sale or Conditional Sales Contract, and assigned 
by the Peerless Motor Company, of this city, to the 
McFadden Securities Company of Cleveland, Ohio. A copy 
of said Conditional Sales Contract is hereto i attached, 
marked Exhibit “B” and prayed to be read; as a part 
hereof. There is also attached a letter of authorization 
from the McFadden Securities Company, dated January 
7th, 1925, to sell these vehicles. In as much a f s your re¬ 
ceivers can see no use in these cars, in so far as; service to 


the garage is concerned, and in as much as they are carried 
both as an asset and a liability, vour Receivers are advised 
by counsel that the McFadden Securities Company could 
hie a petition in this cause for leave to intervene, establish 
title and take possession of said cars, or sue oh the notes 
given in payment thereof, and your Receivers ask for leave 
lo sell the said Peerless Automobiles as above set forth. 


i i * # 


“(9). * * *. 

“There is also another Peerless Car, which vour Receiv- 
ers ask for leave to sell in the same manner, belonging and 
financed in the same manner, but for which your receivers 
have had no offer as yet, making the total of Peerless Auto¬ 
mobiles held bv vour Receivers three, instead of two as 
above set forth.’’ 

a * * * u 

• 

The plaintiff proved that on April 8, 1925, the Supreme 
Court of the District of Columbia passed an order in said 
cause, the fourth paragraph of which provided as follows: 


“(4). It further appearing to the Court that the Peer¬ 
less Limousine, Peerless Sedan and Peerless Touring Car 
owned by said corporation, but upon which the McFadden 
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Securities Co. of Cleveland hold a conditional bill of sale 
in the nature of a lien, and are of no use to the Receivers, 
and that the said cars are a liability, the said Receivers 
are hereby authorized to sell the same upon the terms and 
conditions set forth in their report, and to remit the pro¬ 
ceeds thereof to the McFadden Securities Co. after 


40 discounting the note or notes with Howard \V. 

Phillips & Company of Washington, D. C. as therein 
set forth, and to charge off the books of said corporation 
such pro-rata amount as may be realized from said sale 
against the amount of Eight Thousand ($8,000) at which 
the said cars are now carried, and to pay, to the broker, 
the sum of 5% on the sale of said Peerless Touring Car.” 

A letter from Edward C. Kriz, one of the Receivers of 
The Consolidated Garages, Inc., dated May 3, 1925, and 
addressed to Walter B. Guy, attorney for The McFadden 
Securities Company, was offered and received in evidence, 
and reads as follows: 


“Edward C. Kriz, Attorney at Law, 

• * 

Washington, 1). C. 314 Kellogg Bldg. 

Mav 3rd, 1925. 

. %■' 7 

“Walter B. Guy, Esq., Attorney & Counsellor, Woodward 
Building, Washington, D. C. 

“Dear Mr. Guy: 

“In accordance \vith your request of Saturday morning, 
I beg to itemize herewith a statement of the offers on the 
two Peerless cars, one a limousine and one a touring, be¬ 
longing to the McFadden Securities Co. of Cleveland, now 
in our possession as receivers for the Stoneleigh Garage. 

“We have had an offer of $2750.00 for the Limousine, 
which would net your clients approximately the sum of 
$2400.00, after deducting costs for insurance, finance 
charges, &c. 

“On the Touring, we have had an offer which will net 
your clients $1600.00, $600.00 cash, and, the balance in 
twelve monthly payments. This price does not include 
finance charges, insurance, &c. 
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“Howard W. Phillips & Co. with whom T have spoken 
with regard to this matter, stated that they prob- 
41 ably would take these notes. Inasmuch as; I believe 
you are familiar with this concern, and, ;I believe, 
represent them, I would appreciate it if you would pass on 
the legality of this question with them. I have permission 
from the Supreme Court to sell the cars. 

“I understand that the endorsers or makers of the notes 
hold the other two cars, and will pay off the balance as fast 
as these cars are disposed of. 

“Verv sincerelv vours, 

“EDWARD C. KRIZ.” 


The reply of Walter B. Guy, dated May 5, 1925, to the 
above letter of Edward C. Kriz was offered and received 
in evidence and reads as follows: 

“Law Offices of Walter B. Guy and C. Chester Caywood, 

Woodward Building, Washington, D. C.i 

Mav 5th, 1925. 

v j 7 

“Edwin C. Kriz, Esq., 314 Kellogg Building, Washington, 

D. C. 

“Dear Mr. Kriz: 

“Please accept my thanks for your letter of May 3rd. 
1 am authorized by the McFadden Securities Company to 
complete the arrangements as outlined in your letter of 
May 3rd with the understanding, of course, that! the pro¬ 
ceeds of the note sold Howard W. Phillips & Company are 
to be turned over to me as attorney for McFadden Securi¬ 
ties Company. I understand that you Rave also in your 
files letters signed by the endorsers of this note, J. T. 
Exnicios, C. L. Bess and R. L. Potter, consenting to the 
sales in question. I should appreciate your either for¬ 
warding to me those letters or copies of them, sending 
them to me. 

“With regard to Howard W. Phillips & Company’s pur¬ 
chase of the note, I think you will have to have an order 
of Court authorizing you as receiver to endorse 
42 these papers and dispose of it and I should also ap¬ 
preciate being advised as to when we may expect the 
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payments, all of which are now past clue from the endorsers 
on account of the other cars. While I believe these en¬ 
dorsers are good, you will appreciate that our security is 
diminishing if for no other reason than that the cars are 
getting older. 

“Cordiallv vours, 

: “WALTER B. GUY.” 

“G-C. 


The original of a document filed by the plaintiff’s attor¬ 
ney, Walter B. Guy, on July 13, 1925, with the Auditor of 
the Supreme Court of the District of Columbia in the case 
of John G. Texter and Charles E. McCoy vs. The Con¬ 
solidated Garages, Inc., Equity Cause No. 43,529, having 
a copy of the contract, the guaranty and assignment at¬ 
tached to it, was offered and received in evidence and 
reads as follows : 

“In the Supreme Court of the District of Columbia. 

“Equity. 43,529. 

“John I). Texter et al., Plaintiffs, 

vs. 

“Consolidated Garages, Inc., Defendant. 

“ Affidavit . 

“District of Columbia, to wit : 

“Walter B. Guy, on oath says that he is the agent and 
attorney for McFadden Securities Co., a corporation or¬ 
ganized and existing under the laws of the State of Ohio, 
and is authorized to make this affidavit; 

“That the Stoneleigh Garage of Washington, D. C., J. T. 
Exnicios, R. E. Potter and C. L. Bess are justly and prop¬ 
erly indebted unto McFadden Securities Co. in the full 
sum of Eight Thousand Dollars ($8000.00) with interest 
from August 2,1924, at six per cent per annum, and Twelve 
Hundred Dollars (1200.00) attorney’s fees, being fifteen 
per cent of the principal amount due herein. That said 
indebtedness is represented by a conditional sales 
43 contract, a copy of which is attached hereto and 
made a part hereof; and that said claim was placed 
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in his hands for collection on or about April 20, 1925, and 
that the various payments provided to be made have been 
in default since August 2, 1924; that he is advised and be¬ 
lieves that two of the automobiles described in said condi¬ 
tional sales contract are still in the possession of the Stone- 
leigh Garage or of the receivers and that of the other two, 
one is in the possession of R. E. Potter and one in the pos¬ 
session of J. T. Exnicios; that although repeated demands 
have been made, no part of the balance of said claim has 
been paid, though the original amount secured under said 
conditional sales contract was Ten Thousand Dollars ($10,- 
000.00), on account of which $500.00 was paid on August 
12; $500.00 on September 26; $500.00 on November 3, and 
$500.00 on December 2, all in the year 1924, so that there 
remains still due and unpaid the sum of $8000.06 with in¬ 
terest from August 2, 1924, at 6% per annum, and 15% 
of the said principal amount as attorney’s fees, or $1200.00, 
no portion of which balance or attorney’s fees has been 
paid. i 

“WALTER B. GUY. 

Subscribed and sworn to before me this 13 day of July, 
A. D. 1925. 

[notarial seal.] 

“PAULINE F. COLLEGEMAN, 

Notary Public, D . C. 

The plaintiff called as a witness, Mr. Ralph E. Potter, 
who being first duly sworn, testified in substance that he 
was one of the defendants in this cause and that his signa¬ 
ture is on the back of the conditional sale contract; that of 
the four (4) automobiles described in the said contract he 
received the seven (7) passenger sedan; that he received 
the sedan just about the time The Consolidated Garages, 
Inc., went in the hands of the Receivers, to be used by him 
while his Buick car, which had been damaged by em- 
44 ployes of The Consolidated Garages, Inc., was being 
repaired; that his Buick car had been repaired and 
returned to him but he had never returned the Peerless 
automobile to The Consolidated Garages, Inc., nor had he 
ever returned the car or accounted to the Receivers of The 
Consolidated Garages, Inc., for it; that he held the car sub- 
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ject to the order of the Receivers and the direction of the 
Court but he had never been called upon to surrender the 
car to the Receivers; that he still had possession of it; that 
it had been and still was being used by his wife for her per¬ 
sonal use; that he never had made any effort to establish 
anv title to the Peerless sedan and that he did not have a 
preferred claim against it, though he did hie and prove 
and was given a decree for an unsecured claim against The 
Consolidated Garages, Inc., for approximately Fifteen 
Thousand Dollars ($15,000.00), on account of which he had 
not received anything. 

The plaintiff called as a witness, Mr. Marshall O. Exni- 
cios, who being first duly sworn, testified in substance that 
he was one of the Receivers of The Consolidated Garages, 
Inc., and the son of the defendant, J. T. Exnicios; that the 
five (5) passenger touring car described in the conditional 
sales contract was turned over to him by Joseph H. Shep¬ 
pard under an agreement between the defendant, J. T. 
Exnicios, and the said Sheppard, dated at Washington, D. 
C., August 7, 1924, which was offered by the plaintiff and 
received in evidence, and which provided with reference to 
the said automobiles, as follows: 

“It is also agreed between the said Exnicios, the said 
Sheppard, that in consideration of the foregoing assign¬ 
ment, that he will deliver and turn over to Marshall O. 
Exnicios, one of the Peerless cars above referred to, with¬ 
out obligation on his part to pay for the same, and that 
payment therefore will be made by the said Sheppard in 
connection with the purchase of the other cars herein set 
forth.” 

The witness further testified that he did not turn the 
automobile over or account for it to the Receivers, but dis¬ 
posed of it and kept the proceeds. He then qualified his 
testimony by stating that he turned it in on account of an¬ 
other automobile which he purchased from the Baker 
45 Motor Company, of Alexandria, Virginia. 

Thereupon, to maintain the issues on their part joined 
the defendants offered the report of the Auditor of the 
Supreme Court of the District of Columbia in the case of 
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John G. Texter and Charles E. McCoy v. The Consolidated 
Garages, Incorporated, Equity Cause No. 43,529, filed June 
26,1926, and ratified and confirmed July 27, 1926, with cer¬ 
tain modifications immaterial herein, showing that the Au¬ 
ditor allowed a claim of Eight Thousand Dollars ($8,000.00) 
in favor of The McFadden Securities Company against The 
Consolidated Garages, Inc., and in connection therewith 
made the following report: I 


4 4 With respect to the claim of The McFadden Securities 
Co., against The Consolidated Garages, Inc., in the amount 
of $8,000.00, being balance account of four Peerless auto¬ 
mobiles purchased by the Stoneleigh Garage, Inc., it seems 
that Walter B. Guy, Esq., as attorney for the McFadden 
Securities Co., appeared and presented the said claim to 
the receivers in the instant cause. Subsequently Mr. Guy 
instituted a separate suit entitled The McFadden Securi¬ 
ties Co., a corporation, plaintiff, against Stoneleigh Garage, 
Inc., a corporation, M. O. Exnicios and Edward C. Kriz> 
Deceivers of The Consolidated Garages, Inc., a corporation, 
J. T. Exnicos, R. E. Potter and C. L. Bess, defendants. It 
is the opinion of the Auditor that Mr. Guy, through the 
presentation of the claim in this cause, and because of cer¬ 
tain correspondence by and between Mr. Guy; and the re¬ 
ceivers herein, has elected to seek redress in the instant 
cause; that this is a case where Mr. Guy must be compelled 
to make an election, and that Mr. Guy has proceeded to such 
an extent in the instant cause that he has made his election 
to seek redress herein. Therefore, Mr. Guy should not be 
allowed to proceed against The Consolidated Garages, Inc., 
in Equity Cause No. 44,810. ” 


It was admitted by the defendants that no part of the 
claim was paid or satisfied, and that the claim still remains 
unpaid and unsatisfied. j 

Counsel for The McFadden Securities Company objected 
to the admission of the report on the ground that it was not 
binding on the plaintiff inasmuch as it was not a 
46 party to the said cause and did not appear therein, 
but simply filed an affidavit relative to its claim 
against The Consolidated Garages, Inc., with the Auditor 
for the purpose of giving the Receivers notice of the situa¬ 
tion with regard to the claim. 
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The defendants proved that The McFadden Securities 
Company‘filed no exceptions to the said report and that the 
report was ratified and confirmed by an order of Court 
passed in said cause on July 27, 1926. 

The defendants offered the minutes of the hearing's in 
said cause before the Auditor on October 5, October 16, 
and October 26, 1925, showing that the Auditor recorded 
an appearance of C. Chester Cay wood on behalf of the 
office of 'Walter B. Guy, at the hearing before the Auditor 
on October 26, 1925, and the minutes were admitted in 
evidence, subject to the explanation of Walter B. Guy, 
that, while he and Mr. Cay wood have joint law offices, no 
partnership arrangement has ever existed between them, 
and that Mr. Caywood did not appear at said hearing with 
his knowledge or consent, and also to the testimony of Mr. 
Cavwood that he had no recollection whatever of making 
such an appearance and that he had never represented The 
McFadden Securities Company. 


Statement by Mr. Guy , Attorney for the Plaintiff. 

i ‘I was undoubtedly familiar with this proceeding, and 
I did file that claim down there, and I did try to keep the 
Auditors and Receivers advised as to exactly the situ¬ 
ation/’ 

“Mr. Quinn: Maybe we can shorten it, if you admit that 
you filed this claim of the McFadden Securities Company, 
you have offered it in evidence?” 

“Mr. Guy: There is no question about that.” 

“Mr. Quinn: Then that the Auditor made his finding in 
your favor, and that you took no exception to it?” 

“Mr. Guy: Certainly; no exceptions were taken thereto.” 


Mr. Caywood also testified that after having 

47 examined the record his surmise would be that he 

was there discharging something in the nature of an 

errand for Mr. Guv. 

* 

The following letter of Walter B. Guy, attorney for the 
plaintiff, dated October 16, 1925, and addressed to Herbert 
L. Davis, Auditor of said Court, was offered and received 
in evidence: 
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“Law Offices of Walter B. Guy and C. Chester Cavwood, 
Woodward Building, Washington, D. C. 

“October 16th, 1925. 

“Herbert L. Davis, Esq., Auditor, D. C. Supreme Court, 

Washington, D. C. 

i 

“Dear Mr. Davis: 

“In the matter of Texter vs. Consolidated Garages, 
4S Inc., Equity No. 43,529, I am returning herewith the 
copy of the testimony left with me and in addition, 
I am handing you a copy of the Bill in Equity which I have 
today filed on behalf of The McFadden Securities Co., of 
Cleveland, Ohio, all in accordance with my conversation 
with you. My recollection is that my office signed a receipt 
for this testimony and I would appreciate your either 
destroying the receipt or else return it to me. 

4 6 Cordiallv vours, 

“WALTER B. GUY.” 

“G-C. | 

The defendants proved that by an order of the Supreme 
Court of the District of Columbia passed on May 31, 1927, 
in the case of John G. Texter and Charles E.l McCoy v. 
The Consolidated Garages, Incorporated, Equity; Cause No. 
43,529, Edward C. Kriz and Marshall 0. Exnicios were dis¬ 
charged as Receivers of The Consolidated Garages, Inc. 

The defendants also proved that the present cause was 
calendared for trial by the plaintiff on December 6tli, 1927. 

The motion of the plaintiff herein for the appointment 
of a Receiver, the order of the Court denying the appoint¬ 
ment, the memorandum opinion of the Court, the motion 
for a rehearing of the motion for the appointment of a 
Receiver and the order denying the motion for a rehear¬ 
ing, all of which appear in the transcript of record, were 
offered and received in evidence. 

Whereupon, counsel for the respective parties presented 
orally their arguments on the questions involved herein, 
and upon consideration thereof, the Court rendered its 
opinion, which is as follows: 
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44 The Court: Gentlemen, I do not see how I could find in 
favor of the plaintiff here without overruling pretty nearly 
everything that has been done in this case by Chief Justice 
McCoy, and 1 have no doubt myself that he is right. I 
assume that the piano case has never been overruled in 
the District of Columbia. 

“Mr. Dickey: Xo. 

“The Court: It seems to me to be the law. Whether it 

is res judicata or stare decisis, or whatever it is, I think 

it is proper to follow it in this case. If I am wrong- 

49 in that, you still have your action at law, and under 

well known principles, it seems to me this is a case 

where vou will have to be remitted to your action at law, 

because the parties have all acted herein on the strength 

of this decision of Chief Justice McCoy. Receivers have 

been discharged. The entire situation has changed, as a 

result of that. I do not see how I could find in your favor 

even if I were disposed to, without upsetting things that 

have been done and the rights which have accrued and 

positions taken upon the strength of this decision. That is 

the best I can do for vou. ’ ’ 

% 

An exception to the opinion was duly noted by the attor¬ 
ney for the plaintiff. Theerafter on December 6, 1929, the 
Court signed and filed a final decree herein, which is in¬ 
cluded in the transcript of record, and to which decree an 
exception was duly noted by the attorney for the plaintiff 
and an appeal duly noted and perfected, as appears from 
said transcript of record. 

Be it remembered, that the foregoing contains the sub¬ 
stance of all the evidence given and offered on the hearing 
of this cause and each of the exceptions stated to have been 
taken by the attorney for the plaintiff, was so taken and 
was duly allowed and noted by the Court, and in order that 
each and every one thereof may be preserved and made 
of record this statement of evidence is duly stated, ap¬ 
proved and signed and ordered to be made of record in 
the above-entitled cause, this 5" day of May, A. D. 1930. 

By the Court: 

ALFRED A. WHEAT, 

Justice. 
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[Endorsed:] Equity No. 44,810. The McFadden 
50 Securities Company, a corporation, Plaintiff, vs. 

Stoneleigh Garage, Inc., a corporation; M. 0. Ex- 
nicios, and Edward C. Kriz, Receivers of The Consolidated 
Garages, Inc., a corporation; J. T. Exnicios, R. E. Potter, 
and C. L. Bess, Defendants. Statement of Evidence. 
Walter B. Guy, Frederic B. Warder, Arthur J; Hilland, 
Attorneys for Plaintiff, Woodward Bldg., Washington, 
D. C. 

Endorsed on cover: District of Columbia j Supreme 
Court. No. 5215. The McFadden Securities Co.;, a corpo¬ 
ration, Appellant, vs. Stoneleigh Garage, Inc., a corpora¬ 
tion; M. 0. Exnicios and Edward C. Kriz, receivers of the 
Consolidated Garages, Inc., a corporation. Court of Ap¬ 
peals, District of Columbia. Filed May 19, 1930. Henry 
W. Hodges, Clerk. 
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COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA 


April Term, 1930 


No. 5215 


The McFadden Securities Co., a Corporation, 

Appellant. 

vs. \ 

i 

Stoneleigh Garage, Inc., a Corporation; M. 0. Ex- 
nicios and Edward C. Kriz, Receivers of the Con¬ 
solidated Garages, Inc., a Corporation; J. T. Ex- 
nicios, R. E. Potter and C. L. Bess, 

Appellees. 


BRIEF ON BEHALF OF THE APPELLANT 


STATEMENT OF THE CASE 

The case is before this Court on an appeal from a 
decree of the Supreme Court of the District of Colum¬ 
bia, dismissing the appellant’s bill of complaint; (R. 

p. 21). 

On July 2, 1924, the Peerless Motor Company sold 
and delivered to the appellee, Stoneleigh Garage,; Inc., 
a Delaware corporation doing business in the District 
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of Columbia, four Peerless automobiles under a con¬ 
ditional sale contract providing that title to the auto¬ 
mobiles should not pass to the Stoneleigh Garage, Inc., 
until a balance of Ten Thousand Dollars ($10,000.00), 
owing on the purchase price of the automobiles was 
fully paid in cash. (R. p. 26). 

As additional security, the appelles, J. T. Exnicios, 
R. E. Potter and C. L. Bess, made, executed and de¬ 
livered with the conditional sale contract an absolute 
guaranty of payment of the amount secured thereby, 
namely, Ten Thousand Dollars ($10,000.00), waiving 
demand, notice and protest. (R. p. 26). 

The contract was ratified and confirmed bv the 
Stoneleigh Garage, Inc., and duly recorded in the Dis¬ 
trict of Columbia. (R. p. 26). 

On or about the date of the sale the appellant, The 
McFadden Securities Company, purchased the con¬ 
ditional sale contract on the strength and faith of the 
guaranty in addition to the security on the automobiles 
and received an assignment thereof from the Peerless 
Motor Company, and is still the owner and holder of 
the contract. (R. p. 26). 

On December 2, 1924, the purchaser, Stoneleigh 
Garage, Inc., defaulted, leaving a balance of Eight 
Thousand Dollars owing on the automobiles, two of 
which were in the possession of The Consolidated 
Garages, Inc., a corporation operating Stoneleigh 
Garage, Inc., one was in the possession of the appellee, 
R. E. Potter, and one was in the individual possession 
of Marshall O. Exnicios, a son of the appellee, J. T. 
Exnicios. (R. pp. 27, 29, 33 and 34). 

The appellees, Edward C. Kriz and said Marshall 
O. Exnicios, were appointed Receivers of The Con¬ 
solidated Garages, Inc., on January 15,1925, and were 
sued herein with leave of Court first had and obtained. 
(R. p. 5). 


2 



Prior to the filing of the bill of complaint, the appel¬ 
lant filed with the Receivers of The Consolidated 
Garages, Inc., and with the Auditor of the Supreme 
Court of the District of Columbia, in the case of John 
G. Texter and Charles E. McCoy v. The Consolidated 
Garages, Inc., a corporation, Equity Cause No. 43,529, 
an affidavit setting forth the nature and amount of 
its claim against the automobiles, the purchaser there¬ 
of and the guarantors. A copy of the conditional sales 
contract was attached to the affidavit. Before the 
final hearing of this cause said Receivers obtained a 
discharge as Receivers of The Consolidated Garages, 
Inc., in the cause in which they were appointed, al¬ 
though this suit was still pending against them as 
Receivers, (R. p. 37), and they do not contend that 
the appellant had notice of their application for dis¬ 
charge. After the bill of complaint was filed, the 
Auditor allowed the claim, though no part of it has 
ever been paid or satisfied. (R. pp. 16, 17, 32 and 35). 

The bill prayed that the appellant be given a decree 
for the balance owing on the automobiles, namely, 
Eight Thousand Dollars, with interest, attorneys:’ fees 
and Court costs, as provided in the conditional bill 
of sale; that the same be declared a lien on the auto¬ 
mobiles; that a Receiver be appointed to take over and 
sell the automobiles under order of the Court!; and 
that the appellant be given a money decree for any 
balance due under the contract and guaranty.; (R. 
pp. 4 and 5). 

A motion by the appellee, R. E. Potter, to dismiss 
the bill of complaint was overruled. (R. p. 6). 

A preliminary application by the appellant for the 
appointment of a Receiver for the automobiles was 
denied on the ground that the appellant elected its 
remedy and lost the benefit of the security which it 
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held on the automobiles by the filing* of notice of its 
claim before the Auditor of the Court. (R. pp. 13 and 
!4). 

The appellees admitted that the sum of Eight Thou¬ 
sand Dollars remains owing on the automobiles and 
has been in default since December 2, 1924. (R. p. 

27). 

The record does not show what final disposition was 
made of the two automobiles in the possession of the 
appellees, Edward C. Kriz and Marshall 0. Exnicios, 
Receivers of The Consolidated Garages, Inc., though 
it does show that on April 8, 1925, they were au¬ 
thorized by an order of Court, passed in the cause 
wherein they were appointed Receivers, to sell the 
automobiles and remit the proceeds to the appellant. 
(R. pp. 35 and 36). 

The appellee, R. E. Potter, received the use and 
benefit of the automobile in his possession from about 
January 15, 1925, and up to the time of the final hear¬ 
ing of this cause, had not surrendered it to the Re¬ 
ceivers, then discharged. (R. pp. 33 and 34). 

Marshall 0. Exnicios, individually, received the use 
and benefit of the automobile in his possession from 
August 7, 1924, until he disposed of it for his personal 
benefit. He claimed to have received it as a part of 
the consideration running to his father, the appellee, 
J. T. Exnicios, under a contract between him and one 
Joseph H. Sheppard. (R. p. 34). Although a Re¬ 
ceiver, he appropriated it to his own use, with the con¬ 
sent of his father, one of the guarantors and an appel¬ 
lee herein. 

After a final hearing of the cause at which the fore¬ 
going facts were established, the Court dismissed the 
Bill of Complaint, stating in effect that there had been 
an election of remedies; that the order overruling the 
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motion for the appointment of a Receiver for the| auto¬ 
mobiles was a final order and that the appellant was 
not entitled to the relief prayed for in its bill of com¬ 
plaint but should be remitted to its action at law. 

A petition for a rehearing was denied, whereupon 
the appellant perfected this appeal. (R. p. 21).; 

ASSIGNMENT OF ERRORS 

The appellant for assignment of errors in this case 
says that the Trial Court erred: 

1. In dismissing the plaintiff’s Bill of Complaint. 

2. In failing to grant the plaintiff a decree for the 
payment of the balance of the purchase price of the 
automobiles involved herein, with interest, attorney’s 
fees and costs, as provided in the conditional sale con¬ 
tract under which said automobiles were sold. 

3. In failing to declare a lien on the automobiles in 
favor of the plaintiff. 

4. In holding that the plaintiff is not entitled to have 
the conditional sale contract treated as a lien on the 
automobiles. 

5. In denying the plaintiff’s motion for the appoint¬ 
ment of a receiver. 

6. In failing to grant the plaintiff’s motion for the 
appointment of a receiver. 

7. In failing to hold that the plaintiff is entitled to 

the relief prayed. I 

8. In holding that the plaintiff is not entitled to the 
relief prayed. 

9. In holding that there had been an election of 
remedies and waiver of lien on the automobiles. j 

10. In failing to hold that the guarantors are liable 
on their guaranty for the payment of the balance of 
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the purchase price of the automobiles involved herein, 
with interest, attorney’s fees and costs, as provided 
in the conditional sale contract under which said auto¬ 
mobiles were sold. 

11. In holding that the guarantors are not liable on 
their guaranty. 

12. In holding that the guarantors are discharged 
in toto. 

13. In failing to hold that the guarantors, if dis¬ 
charged at all, are discharged only to the extent of 
the value of the lien. 

14. In failing to hold that the burden of proof was 
upon the guarantors to prove the value of the lien. 

15. In holding that the burden of proof was upon the 
plaintiff to prove the value of the lien. 

16. In permitting the witness, Lamb, to testify over 
the objection of the plaintiff’s attorney, that the plain¬ 
tiff did not make any demand on the guarantors until 
the tiling of this suit. 

17. In holding that the order denying the plaintiff’s 
motion for a Receiver was a final order. 

18. In holding that the plaintiff should be remitted 
to an action at law. 
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QUESTIONS INVOLVED 


The principal questions raised in the foregoing As¬ 
signment of Errors are: 

1. Did the filing of the affidavit with the Auditor con¬ 
stitute an election of remedies on the part of the appel¬ 
lant, whereby the lien on the automobiles was lost? 

2. If the lien on the automobiles was lost by the fil¬ 
ing of the affidavit with the Auditor, w^ere the guar¬ 
antors thereby discharged of their liability on the 
guaranty? 

3. Was the order overruling the appellant’s motion 
for the Appointment of a Receiver a final order? 

i 

ARGUMENT ! 

i 

i 

I | 

THERE WAS NO ELECTION OF REMEDIES ON 
THE PART OF THE APPELLANT. 

The purchaser of the automobiles, Stoneleigh Garage, 
Inc., was operated by The Consolidated Garages, Inc. 
Receivers were appointed for The Consolidated Gar¬ 
ages, Inc., and in August, 1925, the matter was refer¬ 
red to the Auditor of the Supreme Court of the Dis¬ 
trict of Columbia for the allowance of claims and a 
report to the Court thereon. An affidavit setting forth 
the exact nature and amount of the claim of the appel¬ 
lant against the Stoneleigh Garage, Inc., J. T. Exni- 
cios, R. E. Potter and C. L. Bess, with a copy of the 
conditional sale contract attached, was filed with the 
Receivers in July, 1925, thereby giving them notice 
thereof and a like copy of the affidavit and a copy of 
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the sales contract attached was filed with the Auditor 
of the Supreme Court of the District of Columbia. 
Thereafter, on October 16, 1925, the appellant filed 
its bill of complaint in the Supreme Court of the Dis¬ 
trict of Columbia. 

On the hearing of the motion to appoint a Receiver 
herein the Court held that the filing of the affidavit 
with the Auditor was an election of remedies on the 
part of the appellant whereby it lost its lien on the 
automobiles. (R. pp. 13 and 14). 

At the final hearing the Court held, 4 ‘Whether it 
is res judicata or stare decisis or whatever it is I think 
it is proper to follow it, (the action of the Court in 
denying the appointment of a Receiver or the case of 
Smith v . Gilmore, 7 App. D. C. 192,)” (R. p. 38,) and 
dismissed the bill on the theory that the parties still 
had their action at law although the statute of limita¬ 
tions at that time was a complete defense to an action 
at law. 

The doctrine of election of remedies is an applica¬ 
tion of the doctrine of estoppel, namely, one cannot 
assume inconsistent positions. It does not hold that 
one cannot pursue more than one remedy. Accord¬ 
ingly, all the authorities agree that a person may 
pursue as many remedies as he has until his claim is 
satified by one of them, provided the remedies are con¬ 
current and are not inconsistent. The doctrine does 
not apply when the remedies pursued are consistent. 
9. R. C. L. 956; Robb v. Vos, 155 TJ. S. 13, 39 L. ed. 
52; Bierce v. Hutchins, 205 U. S. 340, 51 L. ed. 828. 

This Court in Sis v. Boarman, et al., 11 Appeals, 
D. C. 116, 25 W. L. R. 431, held that an action at law 
on a bond secured by a deed of trust by way of mort¬ 
gage does not preclude the holder of the bond after 
obtaining a judgment on it, from proceeding to enforce 
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the deed of trust in a court of equity. In sustaining 
this principle, the Court said: 

“The objection of the appellees, that the bond 
given by John H. Boarman, became merged; in the 
judgment obtained upon it by the appellant, and 
that the appellant was thereafter precluded from 
proceeding to enforce the deed of trust in a court 
of equity, requires no consideration from us. The 
rule that a person, having a security for a legal 
claim, may proceed concurrently at common law 
and in equity, at common law to enforce the claim 
directly and in equity to render the security avail¬ 
able towards its satisfaction, is too well settled as 
an elementary principle in equity to require the 
citation of authorities upon the subject.” (Italics 
ours.) j 

In Ober v. Gallagher, 93 U. S. 199, 23 L. ed. 829, 
832, the Supreme Court of the United States said: 

“4. It is finally insisted that Gallagher must 
exhaust his remedies at law before he can come 
into a court of equity to subject the land. This is 
not a creditor’s bill to reach equitable assets. 
There is no attempt to enforce the judgment as a 
judgment, but to reach securities held for the debt. 
The suit is in reality one to enforce a mortgage 
given to secure a note, but not commenced until 
after the note had gone into judgment at lav|. The 
note was merged in the judgment: but the lien 
which secured it was not: that was simply trans¬ 
ferred from the note to the judgment. 

“An election to sue at law upon a note secured 
by mortgage does not make it necessary for the 
holder to exhaust his remedies in that forum be¬ 
fore he can go into equity to enforce his mortgage. 
He may proceed at law and in equity at the same 
time, and until actual satisfaction of the debt has 
been obtained.” 
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Again in Gilman, et al. v. Telegraph Company et 
al., 91 U. S. 603, 23 L. ed. 405, 410, the Court said: 

“ * * * In the present state of the law, where 
there is no prohibition by statute, it is competent 
for the mortgagee to pursue three remedies at 
the same time. He may sue on the note or obliga¬ 
tion, he may bring an action of ejectment, and he 
may file a bill for foreclosure and sale. 1 Hill. 
Mortg., 9, 62, 104, 111; Andrews r. Scotton, 2 
Bland, 665.” 

To the same effect see Hunt v. Darling, a Rhode 
Island case reported in 69 L. R. A. 497. 

The filing of the claim with the auditor could have 
no further effect than the filing of an action at law 
and the principle of these cases is clearly applicable in 
view of the decision of this Court in the case of Bal¬ 
linger v. West Publishing Company, 44 Appeals, D. C. 
49, in which it held that in equity a conditional sale is 
the equivalent of an out and out sale and a mortgage 
back to secure the payment of the purchase price, and 
that in equity it should be treated as a mortgage. 

It is respectfully submitted that the filing of the 
affidavit with the Auditor did not constitute an elec¬ 
tion of remedies and that the filing of the bill of com¬ 
plaint in equity was entirely consistent and concurrent 
therewith, as both are in affirmance of the contract. 
The situation here is analagous to a note secured by a 
deed of trust or mortgage and under the decisions 
above cited there can be no question that in the absence 
of a statute to the contrary, a person having security 
for a legal claim may proceed concurrently in common 
law and in equity, at common law to enforce the claim 
directly and in equity to render the security available 
toward its satisfaction. 

The Trial Court referred, in dismissing the appel- 
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lant’s bill, to the decision of this Court in the case of 
Smith v. Gilmore, 7 Appeals, D. C. 192, in which the 
facts were as follows: 

The appellant, Freeborn G. Smith, sold a piano to 
one Estelle Horton under a conditional sale contract. 
Thereafter, the purchaser, Estelle Horton, died, and 
collectors of her estate were appointed. The Collec¬ 
tors under order of Court sold the piano to the appel¬ 
lee, Willie Gilmore. The appellant called to see the 
appellee about the piano and was informed that she 
had bought and paid for it. Thereafter, the appellant, 
believing the estate of the decedent solvent, filed a 
petition in the Orphans’ Court praying the collectors 
of the purchaser’s estate “be authorized and directed 
by an order of this honorable court to pay to your 
petitioner, out of the proceeds of the sale, the sum of 
Two Hundred Eighty-five Dollars, remaining due and 
unpaid upon the said purchase of said piano.” 

The Orphans’ Court refused to order the Collectors 
to pay for the piano, as prayed, on the ground that 
there was no authority therefor, the collectors having 
merely the duty of collecting and holding the estate 
during a will contest. The appellant then filed an ac¬ 
tion of replevin for the recovery of the piano against 
the appellee, to whom the collectors had sold the piano. 

This Court in approving the Trial Court’s charge 
to the jury held in effect that the appellant had treated 
the sale as absolute and his application to the Orphans’ 
Court was an election to do so; that the appellant had 
recognized the sale as passing title and the proceeds 
of the sale by the collectors as subject to the Court’s 
disposition, so that his right was a right to the money 
only, because the presenting of the petition to the 
Orphans’ Court after the piano w^as sold vras incon¬ 
sistent "with an intention to assert title to it. 
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In the case at bar the affidavit filed with the Auditor 
cannot be construed to contain any intention on the 
part of the appellant to treat the sale of the auto¬ 
mobiles as absolute or that it elected to do so; nor does 
the affidavit show that the appellant recognized the 
conditional sale as passing title and that the proceeds 
of the sale of the automobiles by the Receivers (if 
and when sold although they were not then sold and 
insofar as known have never been sold bv the Re- 
ceivers), was subject to the Court’s disposition so that 
its right was a right to the money only, nor does the 
affidavit show that the appellant’s action in filing it 
was inconsistent with an intention to retain the title 
to the automobiles. As heretofore stated, the affi¬ 
davit set forth the nature and amount of the appel¬ 
lant’s claim not only against the automobiles and the 
purchaser thereof, but also against the guarantors of 
the notes, and a copy of the conditional sales contract 
was attached thereto. The case of Smith v. Gilmore, 
7 Appeals, D. C. 192, held that the remedies pursued 
by the appellant were inconsistent in that the claim 
filed with the Orphans’ Court for the balance of the 
purchase price was in affirmance of the sale and the 
action of replevin was in disaffirmance of the sale. In 
the present case the filing of the affidavit with the 
Auditor and the filing of the bill of complaint are both 
in affirmance of all rights of the appellant under the 
contract. 

In this connection it is to be noted that the affidavit 
was filed with the Auditor in July, 1925, the appel¬ 
lant’s bill of complaint was filed October 16, 1925, and 
the report of the Auditor in the matter of John G. 
Texter, et al. v. The Consolidated Garages, Inc., allow¬ 
ing the claim of Eight Thousand Dollars in favor of 
the appellant against The Consolidated Garages, Inc., 
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was filed on June 26, 1926. If there was any election 
of remedies by the filing of the affidavit with the Audi¬ 
tor it was only an election insofar as the Stoneleigh 
Garage, Inc., was concerned. The guarantors of the 
notes were not parties to the suit before the Auditor, 
in which the affidavit was filed and there could be no 
adjudication in that suit of the rights between them 
and the appellant. 


THE GUARANTORS WERE NOT DISCHARGED 
OF THEIR LIABILITY ON THE GUARANTY 
EVEN IF THE LIEN ON THE AUTOMOBILES 
WAS LOST BY THE FILING OF THE CLAIM 
WITH THE AUDITOR. 


The appellees, J. T. Exnicios and R. E. Potter, two 
of the guarantors of the obligation secured by the 
conditional sales contract, contend that they were dis¬ 
charged of their obligation for the reason that the 
appellant in filing the claim with the Auditor lost its 
lien on the automobiles, depriving them of their right 
of subrogation and that they were thereby discharged 
of their obligation as guarantors. The Trial Court 
followed this view. 

We believe that we have already cited sufficient au¬ 
thority to support our contention that the filing of the 
claim with the Auditor did not constitute an election 
of remedies. Assuming, however, that there was an 
election and appellant did lose its lien on the j auto¬ 
mobiles, even then the guarantors were not released 
of their obligation. 


The guaranty which they signed is as follows: “For 
value received, we guarantee payment of the within 
notes, hereby waiving demand, notice and protest.” 
This is an absolute guaranty and under it the guaran¬ 
tors’ liability became fixed and absolute immediately 
upon the default of the principal debtor, and the appel¬ 
lant’s failure to realize on the automobiles did not 
discharge the guarantors. 

In Home Savings Bank v. Shallenberger, 95 Nebras¬ 
ka 593, 146 N. W. 993, it is said with reference to the 
guaranty therein, that, 

“The said guaranty is what is known in law as 
an absolute guaranty, and any failure on the part 
of the plaintiff to attempt to collect the note so 
guaranteed from said Summers (principal debtor) 
or any negligence or failure on the part of the 
plaintiff to follow up and take the property mort¬ 
gaged to secure the same, is no defense in this 
action, * * * ” (Italics ours). 

In Yette v. Drug Company, 137 Mo. A. 229, 117 S. 
W. 666, it is held that a guaranty of performance of a 
conditional sale by the purchaser is not released by a 
failure of the seller to reclaim the property. In that 
case the statute limited the time after default within 
which the property could be retaken by paying to the 
purchaser the amount the purchaser had paid to the 
seller of the property less a reasonable amount for the 
use of the property. (Italics ours.) 

In Owens v\ Potter, 115 Mich. 556, 73 N. W. 977, 
it is held that the guarantor of bonds secured by a 
mortgage on property which is disposed of under pro¬ 
ceedings in bankruptcy is not thereby released from 
his guaranty. 

The filing of a proof of claim in bankruptcy and the 
receipt of a dividend will not preclude reliance on the 
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guaranty of the debt. Richmond Paper Company v. 
Bradley, 1918-E, L. R. A. 123. j 

In Brown v. Curtiss, 2 N. Y. 225, where the guaranty 
of the note was “I guarantee the payment of the with¬ 
in,’' the Court says: 

The undertaking of the defendant was not con¬ 
ditional like that of an indorser, nor was it upon 
any condition whatever. It was an absolute agree¬ 
ment that the note should be paid by the maker at 
maturity. When the maker failed to pay, the de¬ 
fendant's contract was broken, and the plaintiff 
had a complete right of action against him. It was 
no part of the agreement that the plaintiff should 
give notice of the nonpayment, or that he should 
sue the maker, or use any diligence to get the 
money from him * * * . The point was decided 
long ago, that a guaranty of payment like the one 
in question is not conditional, but an absolute 
undertaking that the maker would pay the note 
when due * * * . Proof that when the note be¬ 
came due , and for several years afterwards, the 
maker was abundantly able to pay, and that he had 
since become insolvent, was no answer to this ac¬ 
tion/' (Italics ours.) 


In Schaffer v. Acklin, et ah, 218 N. W. 286> the 
Supreme Court of Iowa, considering the liability of a 
guarantor, said: 

“Material here is the differentiation above 
pointed out between ‘absolute and conditional 
guaranty’ * * * 

“ * * * in the case at bar there is nothing re¬ 
quiring appellant to preserve or apply the secu¬ 
rity, in view of the fact that the guaranty is abso¬ 
lute rather than conditional.” 


In Fuller, et al. v. Tomlinson Bros., 12 N. W. 


127, 


the same Court said: 
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“We have a case where the holder of paper has 
a lien upon personal property for security, but 
is charged with no responsibility for its custody 
or care, fails to enforce his lien, and the security 
is lost. We have seen no case which goes to the 
extent of holding that such failure can be set up 
in defence bv a suretv or guarantor, nor do we 
think that such is the law. If the surety or guar¬ 
antor apprehends that the security will be lost, 
it is his privilege to pay the debt and enforce the 
lien himself.” 

In Roberts v. International Bank, 58 Appeals, D. C. 
87, 8S, the principal facts are that the mortgaged prop¬ 
erty was sold under a prior deed of trust at a nominal 
price, which left nothing for the payment of the notes 
involved in the suit. The endorser of the notes con¬ 
tended that if he had received notice of the first default 
he would have been able to buy in the property at the 
sale and save himself from loss. He also claimed that 
his securitv in fact was lost bv reason of the endor- 
see’s laches and that the endorsee was estopped from 
proceeding against him on the notes. This Court there 
stated: 

“We cannot agree with this view. The plain¬ 
tiff in error was liable as endorser upon the notes, 
and his liability was not reduced or modified in 
any manner by any provision to be found in the 
deed of trust securing it, nor was the bank bound 
to look to the mortgaged property for the payment 
of the notes , nor did the provisions of the deeds of 
trust impose any obligation upon the holder of the 
note to save the property from a sacrifice sale 
under any prior deed of trust. 

i • 

“ ‘Merely as holder of the notes so indorsed, no 
duty was cast upon the plaintiff to look after or 
follow the cattle, even if the terms of the notes 
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gave a lien upon any cattle. * * * After the notes 
became due and remained unpaid, the defendant 
was absolutely liable for their payment. He could 
not require the holder to pursue the maker or any 
security. His right was to pay the notes to the 
holder, and assume the control and collection of 
them himself.’ Franklin v. Browning (C. C. A.) 

117 F. 226, 228. * * * ! 

7 ! 

i 

“(4) We find nothing in the circumstances of 
this case which entitles the plaintiff in error to any 
equitable relief. He sold the described real estate 
to Magdalena E. Gale and accepted these notes in 
settlement, secured by a second deed of trust, iupon 
the premises. He then negotiated the notes for 
value by means of a blank indorsement, thereby 
giving them currency. It must be assumed that he 
knew of the existence and terms of the prior in¬ 
cumbrance, and knew that the mortgaged property 
was liable to sale if the debt secured by it was not 
paid when due. He had no right to demand that 
the indorsee of these notes should keep him in¬ 
formed concerning the action of the trustees under 
the prior mortgage. His apparent failure to keep 
himself informed concerning the property and the 
notes was mere negligence upon his part, and the 
loss of which he complains was occasioned there¬ 
by, and he is without remedy against the indor¬ 
see. * * * ” (Italics Supplied.) ; 

i 

The only distinction between the defense in the pre¬ 
ceding case, and the defense in the present case is 
that in the former case the endorser contended that by 
the plaintiff’s laches the security had been lost and in 
this case the guarantors contend that by the appel¬ 
lant’s filing a claim with the Auditor the security had 
been lost. The principle of the Roberts’ case is there¬ 
for applicable. 
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If the guarantors wished to become subrogated to 

the rights of the appellant to the automobiles it was 

their privilege and duty to pay the obligation upon 

default of the principal debtor, assume control of the 

situation and proceed as they deemed advisable. If 

thev failed in this dutv and in the meantime the se- 
* * 

curity was lost, they have no legal basis for complaint 
and are not discharged of their liability as guarantors. 
Roberts v. International Bank, 58 Appeals, D. C. 87; 
Franklin v. Browning, 117 Fed. 226, 228; Central State 
Bank v. Ford, et al. 194 Iowa 904, 187 N. W. 476; 
Fuller, et al. v. Tomlinson Bros., 12 X. W. 127. 

The purchaser of the automobiles, Stoneleigh Gar¬ 
age, Inc., was primarily liable for the payment of the 
note and the guarantors secondarily liable. Any 
amount which the appellant would have succeeded in 
obtaining from the Receivers would have been applied 
on the note thereby reducing the liability of the guar¬ 
antors and it is reasonable to assume that if a sub¬ 
stantial distribution to the creditors of the Stoneleigh 
Garage, Inc., had been made by the Receivers and no 
claim had been! filed with them by the appellant, the 
guarantors would then have urged that the appellant 
had failed to pursue all of its proper remedies. 

The guarantor and appellee, R. E. Potter, had in his 
possession at the time of the hearing, one of the auto¬ 
mobiles described in the sales contract. Marshall 0. 
Exnicios, one of the Receivers and appellees, obtained 
one of the automobiles described in the sales contract 
pursuant to an agreement between his father, J. T. 
Exnicios, one of the guarantors and appellees, and one 
Joseph H. Sheppard. He testified that he did not ac¬ 
count for it to the Receivers but applied it on account 
of the purchase of another automobile from the Baker 
Motor Company of Alexandria, Virginia. The Re- 
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ceivers were discharged without accounting for either 
of these automobiles. 

To hold that the guarantors are discharged is to 
say that they are entitled to have two of the; auto¬ 
mobiles at the appellant’s expense. They asserted no 
right to all four of the automobiles, but they claim and 
hold the two that they did receive, without any pay¬ 
ment. The principal debtor’s default occurred on 
December 2nd, 1924, and the liability of the guaran¬ 
tors then became fixed. The filing of the proof of claim 
which the appellees contend amounted to an election 
of remedies did not occur until July, 1925, and in that 
interval the guarantors made no effort whatsoever to 
protect themselves. i , 

There is no pretense that, at the time of the filing 
of the affidavit with the Auditor, the appellant could 
have realized out of the automobiles the full amount of 
its claim. It is evident that the purpose of the guar¬ 
anty was to obtain additional, and it was hoped, better 
security. Even if the loss of the security could re- 

i 

lease the guarantors it could only do so to the value of 
the security and there was no consideration by the 
Court and consequently no finding by the Court that 
the value of the security equalled the amount of the 
guarantors’ liability. 
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THE ORDER OVERRULING THE APPEL- 
LANT’S MOTION FOR THE APPOINTMENT OF A 
RECEIVER WAS NOT A FINAL ORDER. 

The Trial Court stated in its opinion that it could 
not find in favor of the appellant without overruling 
a prior order denying the appellant’s motion for the 
appointment of a Receiver for the automobiles and that 
on the strength of such prior order the Receivers for 
The Consolidated Garages, Inc., had been discharged 
and the entire situation had changed. (R. p. 38.) 

A motion for the appointment of a Receiver and 
the action of the Court thereon, are interlocutory 
matters. Jones' Manual of Equity Pleading and Prac¬ 
tise, pp. 119 - 120 . An order or decree is final only when 
all the circumstances and facts are before the Court 
so that the Court may consider the matter on its merits 
and determine the same fullv and finallv. Alexander 
on Chancery Practise, p. 122. When the appellant’s 
motion for the appointment of a Receiver was con¬ 
sidered only the bill and answer were before the Court. 
The Court denied the motion for the appointment of 
Receivers because the answers alleged that a proof of 
claim had been filed on behalf of the appellant with 
the Auditor. At the trial the proof of claim was in 
evidence. It is simply a statement under oath setting 
forth the nature and amount of the appellant’s claim 
against the automobiles, the purchaser thereof, and 
the guarantors. 

The Receivers may have considered the order deny¬ 
ing the appellant’s motion for the appointment of a 
Receiver as a final order. It is hard to account for 
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their actions. They evidently did not consider the 
order directing the sale of two of the automobiles and 
the payment of the proceeds therefrom to the appel¬ 
lant under order of the Court dated April 8, 1925, (R. 
pp. 29, 30,) as a final order because they never com¬ 
plied with it and never paid any sum on account of the 
lien which is acknowledged in that order. The guar¬ 
antor, Potter, admitted that about the time the Re¬ 
ceivers were appointed, January 15, 1925, he received 
the automobile still held bv him at the time of; trial 
(B. p. 33). The other guarantor, J. T. Exnicios, on 

i 

August 7, 1924, or about a month after the date of 
the conditional bill of sale, received the automobile 
turned over by him to his son, Marshall 0. Exnicios, 
one of the Receivers of The Consolidated Garages, 
Inc., who later sold or traded it for his own benefit. 
The Receivers obtained their discharge without ac¬ 
counting for any of the four automobiles and appar¬ 
ently never made any effort to obtain them for the 
benefit either of the appellant, the guarantors, one of 
whom was the father of one of the Receivers, or the 
creditors. 

The guarantor Potter, asserted no title to the auto¬ 
mobile in his possession from about the time of the 
appointment of the Receivers until the final hearing, 
but the Receiver Marshall 0. Exnicios, could hardly 
have asserted title as Receiver as against the person 
or firm to whom he himself had sold or traded the 
automobile taken by his father and for the payment 
for which The Consolidated Garages, Inc., of which 
he was a Receiver, was primarily liable. Further com¬ 
ment upon the action of the Receivers and their obtain¬ 
ing their discharge without asserting any claim to 
these automobiles appears unnecessary. 

The Trial Court further stated in its opinion that 
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if it was wrong in dismissing the bill of complaint for 
the reason that it considered the order denying the 
appointment of Receivers a final one, the appellant 
still had its action at law and that it would have to be 
remitted to its action at law because all parties had 
acted on the strength of the order. (R. p. 38). The 
only action at law which the appellant had was for 
replevin of the automobiles or suit on the contract 
against the guarantors. Under the Trial Court’s rul¬ 
ings the appellant had elected its remedies when it 
filed its claim with the Auditor and therefore would 
be estopped to file an action in replevin and it could 
not have proceeded against the guarantors because 
the Statute of Limitations would bar such an action. 
Therefore it had then no remedv at law. 

Assuming for the purposes of this argument that 
the Trial Court was correct in considering the order 
denying the appointment of the Receivers a final one, 
it should have fixed the amount of the liability of the 
guarantors. The bill sought not only the appointment 
of Receivers for the automobiles, but also a decree 
against the defendants for the balance which may be 
due after the automobiles had been sold and the pro¬ 
ceeds applied on the notes. It is to be noted that prior 
to the order denying the appointment of the Receivers 
and prior to the hearing, the appellee, R. E. Potter, 
filed a motion to dismiss the bill of complaint on the 
ground that equity was without jurisdiction because 
the plaintiff had a plain, adequate and complete rem¬ 
edy at law. This motion was overruled and none of 
the other defendants raised a like objection. The Trial 
Court therefor had jurisdiction and it is a well estab¬ 
lished principle of equity that the Court having ac¬ 
quired jurisdiction of the case for one purpose will 
retain jurisdiction for the purpose of granting com- 
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plete relief. Hopkins v. Grimshaw, 165 U. S. 342, 41 
L. ed. 739; Palmer v. Fleming, 1 Appeals, D. C. 529, 22 
W. L. R. 1; Washington Brick & Terra Cotta Company 
v. McDonald, 39 W. L. R. 162; Ober v. Gallagher, 93 
IT. S. 199, 23 U. S. L. ed. 829. 

CONCLUSION 

! 

The affirmation of the decree dismissing the; bill 
would amount to a holding: ; 

1. That the appellant could give no notice of its 
claim to the Auditor when that officer of the Court 
was charged with the duty of ascertaining the liability 
of The Consolidated Garages, Inc. 

2. That the holder of a lien secured under a con¬ 

ditional bill of sale is charged with enforcing the: lien 
to the exclusion of other remedies. j 

3. That if a holder of a lien failed to enforce it 
against the property on which it was secured, or at¬ 
tempted to do so and failed to realize the full amount 
of the claim, the guarantors would be released. 

4. That guarantors can appropriate to themselves 

and keep property secured upon the faith of their 
guaranty and at the same time be released from liabil¬ 
ity on the guaranty. I 

5. That receivers can ignore the orders of the Court 
when passed at their request. 

6. That receivers can appropriate to their own in¬ 
dividual use property which it is their duty to conserve 
for the benefit of the creditors and stockholders of the 
corporation for which they were appointed receivers, 
and finally, 

7. That receivers can be discharged and be relieved 
of their duties and liabilities as such, when they have 
failed to follow the directions given them by the Court, 
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and have appropriated to themselves property for the 
payment of which the corporation of which they are 
receivers is primarily liable. 

It is respectfully submitted that the affidavit filed 
with the Auditor was nothing more than a statement 
of the claim of the appellant; that it was the duty of 
the appellant to so advise the Auditor of its claim; 
that there is nothing in the affidavit indicating an elec¬ 
tion to abandon security; that even if the security was 
abandoned the appellant had a perfect right to recover 
from the guarantors; that the discharge of the re¬ 
ceivers when this suit was pending and without their 
having complied with the orders of the Court, or hav¬ 
ing reduced to their possession and accounted for all 
of the assets of the corporation, was improperly ob¬ 
tained and .should be set aside; that by their action in 
so obtaining the discharge the receivers not only be¬ 
came liable for the claim as receivers but also made 
themselves personally responsible; that had there been 
an election to ignore the security the guarantors would 
not have been released; that under no circumstances 
could the guarantors be released beyond the amount, 
if anv, lost to the guarantors bv reason of any act 
of the parties secured; that the guarantors can under 
no circumstances complain of action by which a por¬ 
tion of the security was obtained and realized upon 
by them: that title to the automobiles in question has 
never and could never vest in any party or parties 
other than the appellant or holder of the conditional 
bill of sale; and that the appellant is entitled to a 
decree appointing a receiver to take over, dispose of 
and pay it any amount which can be realized from the 
automobiles, and to a money decree against the re¬ 
ceivers, as such and individually, and their surety and 
against the guarantors for the full amount claimed, 
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including the balance of the unpaid purchase price, 
interest thereon, attorneys’ fees as therein provided, 
and the costs of this suit, as prayed in the appellant’s 
bill. 

Respectfully submitted, 

Walter B. Guy, 

Frederic B. Warder, 

Attorneys for Appellant, 
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IN THE 


Court of appeals, district of Columbia 

i 

April Term, 1930. 


No. 5215. 


The McFadden Securities Co., a Corporation, 

Appellant, 

vs . 

! 

Stoneleigh Garage, Inc., a Corporation, et al., 

Appellees . 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 


The appellant’s chronological statement of the facts, 
including the proceeding taken in this cause is mea¬ 
surably accurate. There are, however, some state¬ 
ments which, unless considered in the light of the 
record to which the appellant fails to direct atten¬ 
tion, might be misleading or convey a misimpression. 
Counsel for appellees therefore direct the Courts’ at¬ 
tention to these facts. I 


i 
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For instance on page 3 of the brief for appellant, 
they say (beginning line 10) 

44 Before the final hearing of this cause said 
Receivers (In Equity Cause 43,529) obtained a 
discharge as Receivers of the Consolidated Gar¬ 
ages, Inc. in the cause in which they were ap¬ 
pointed, although this suit was still pending 
against them as Receivers, and they do not con¬ 
tend that the appellant had notice of their ap¬ 
plication for discharge/ ’ 

The appellant well knew from the answers of the 
defendants herein, and particularly from the answer 
of the Receivers, that thev had refused to surrender 
the automobiles claimed by appellant, and they also 
knew that the Receivers had requested appellant on 
numerous occasions, through their attorney, to take 
such action as it desired with respect to the same 
(R. 16), and that such request was made upon the at¬ 
torney for appellant shortly after the Receivers were 
appointed January 15, 1925 (R. 16 and 17). 

The appellant further knew that the Receivers as 
well as other defendants herein took the position be¬ 
fore the Court below that the action of the appellant 
in presenting and proving its claim without reserva¬ 
tion before the Auditor (in Equity Cause 43,529) was 
an election of remedies on its part, and therefore a 
waiver of any li£n they might have theretofore pos¬ 
sessed on said cars, and further that having proved 
and had allowed its said claim in said cause, it thereby 
elected to become a creditor against the fund coming 
into the hands of said Receivers (R. 17). 

Again on page 4 of the brief for appellant, they 
say:— 
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4 4 The record does not show what final disposi¬ 
tion was made of the two automobiles in the pos¬ 
session of the appellees, Edward C. Kri;z and 
Marshall 0. Exnicios, Receivers of the Consoli¬ 
dated Garages, Ine., though it does show that on 
April 8, 1925, they were authorized by an order 
of Court, passed in the cause wherein they were 
appointed Receivers, to sell the automobiles and 
remit the proceeds to the appellant.” 

It is true that the record before the Court does not 
show the final disposition of the automobiles in ques¬ 
tion, and for the reason that it did not seem material 
in the hearing in the Court below. If counsel for the 
appellant intends in the above quotation to convey 
the impression to this Court that they did not know 
the final disposition of said automobiles, or that the 
record in Equity Cause No. 43,529, does not disclose 
exactly what disposition was made thereof by said 
Receivers, all under the guidance, direction, and ap¬ 
proval of the Court appointing them, then upon the 
hearing hereof, counsel for the appellees will ask the 
Court to permit them to exhibit from the files of the 
Court below such reports of the Receivers and orders 
of the Court taken thereon, as will clearly and unmis¬ 
takably remove any possible doubt on this point. 
Counsel for appellees furthermore suggest that this 
type of discussion is attempted here for the first 
time and that no suggestion of this character was 
made at any hearing in the Court below, for reasons 
that are at once apparent,—the original papers: were 
available, and counsel for appellant dared notj inti¬ 
mate any doubt or uncertainty on this question, which 
of course they did not then and do not now possess,— 
as any even pretended doubt could have been all too 
readily removed. i 
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THE LAW OF THE CASE. 

Point 1. 

The Appellant Elected its Remedy When it Proved its 
Claim in the Receivership Proceedings of the Con¬ 
solidated Garages Inc. 

The Consolidated Garages, Inc. operated Stoneleigh 
Garage and New Royal Garage in the District of 
Columbia (R. 27). The Consolidated Garages, Inc., 
was in the hands of the receivers in Equity Cause No. 
43,529, and the case had been referred to the auditor 
of the Supreme Court of the District of Columbia for 
the purpose of stating the accounts of creditors, mak¬ 
ing appropriate findings therein, and making full re¬ 
port thereof to said court. During the course of the 
hearings before said auditor, the appellant herein, by 
its attorney, Walter B. Guy, appeared in said cause 
and made proof of the claim of said appellants for 
the full balance due under the conditional sales con¬ 
tract between the appellants and the Stoneleigh Gar¬ 
age, which latter garage was being operated by the 
Consolidated Garages, Inc. The affidavit filed by Mr. 
Guy in said cause (R. 32) not only bears the equity 
number of said cause, but is given the same caption, 
and we submit is clearly and unmistakably a proof 
of the claim of the appellant of the money balance due 
it under its conditional sales contract, a copy of which 
contract was attached thereto, in order to show the 
grounds upon which its said claim was predicated, 
and was undeniably made for the purpose of obtain¬ 
ing a money settlement of the balance due under said 
contract from the assets of said corporation. Again 
not only was this claim on the part of the appellants 
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proved and was intended to be proved in said cause, 
but as a result thereof the auditor of said court made 
a very illuminating and exhaustive report to the said 
court, in which the entire amount proved by said ap¬ 
pellants along with numerous other creditors in said 
cause was allowed, and their rights as creditors in 
said cause therebv definitely and conclusivelv estab- 
lished. 

The proof of claim made on behalf of the appellants 
in said cause bv Mr. Guv was sworn to on Julvi 13th, 
1925 (R. 33). Mr. Guy admits that said claim was 
filed with the auditor (R. 35). The report of the 
auditor in said cause was filed June 26th, 1926, and 
ratified and confirmed bv the Court on Julv: 27th, 
1926, with certain modifications immaterial herein, 
showing the allowance by the auditor of the ; claim 
theretofore proved in favor of the McFadden Securi¬ 
ties Company, the appellant herein, against the Con¬ 
solidated Garages, Inc. 

After filing and proving the claim for the balance 
of the money due under the contract in said cause, 
as the appellants had the undoubted right to do by 
way of election of remedies, they doubtless learned 
that their chances for a more definite and certain re¬ 
covery would best be served by undertaking to assert 
their supposed lien against the automobiles in ques¬ 
tion, which was, of course, in fact a repudiation of the 
election they had made in filing and proving their 
claim. In pursuance of this shifting position, the 
appellant by their present counsel on October 16th, 
1925, and in the face of the election theretofore made 
by them in filing and proving their said claim before 
the auditor, filed a suit in equity, the same being No. 
44,810—the present action, in which they sought to 
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have a receiver appointed to take possession of said 
automobiles and to assert their supposed lien against 
the same. Answers were filed by the parties defen¬ 
dant in this action, and a hearing thereon was had 
before Mr. Chief Justice McCoy, who, on February 
12th, 1926, signed an order denying the motion for 
receivers, and further filed a memorandum opinion on 
said date in which he held in substance that the ap¬ 
pellants, by filing their claim before the auditor in 
Equity Cause No. 43,529, the same being the receiver¬ 
ship proceedings of the Consolidated Garages, Inc., 
for the balance due, together with interest and at- 
tornev’s fees under said conditional sales contract 
respecting the automobiles in controversy, was, in his 
opinion, an election by the appellant of remedies on 
its part, and that said appellant thereby lost the bene¬ 
fit of the security which it held on the automobiles in 
question under the terms of the conditional sales 
agreement (R. 13-14). 

A motion for re-hearing made on behalf of the ap¬ 
pellant was filed in said court on February 17th, 1926 
(R. 20), and an order was made therein denying said 
motion for re-hearing March 5th, 1926 (R. 20-21). 

The report of the auditor in equity cause No. 43,529, 
which was the Consolidated Garages, Inc., receiver¬ 
ship proceeding, was filed in the Supreme Court of 
the District of Columbia June 26, 1926 (R. 35). In 
this report, respecting the claim of the McFadden 
Securities Company against the Consolidated Gar¬ 
ages, Inc., the Auditor said as follows: 

“With respect to the claim of The McFadden 
Securities Co., against The Consolidated Garages, 
Inc., in the amount of $8,000.00, being balance ac¬ 
count of four Peerless automobiles purchased by 
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the Stoneleigh Garage, Inc., it seems that Walter 
B. Guy, Esq., as attorney for the McFaddeii Secu¬ 
rities Co., appeared and presented the said claim 
to the receivers in the instant cause. Subse¬ 
quently Mr. Guy instituted a separate silit en¬ 
titled The McFadden Securities Co., a corpora¬ 
tion, plaintiff, against Stoneleigh Garage, Inc., a 
corporation, M. 0. Exnicious and Edward C. 
Kriz, Receivers of The Consolidated Garages, 
Inc., a corporation, J. T. Exnicious, R. E. Potter 
and C. L. Bess, defendants. It is the opinion of 
the Auditor that Mr. Guy, through the presenta¬ 
tion of the claim in this cause, and because of 
certain correspondence by and between Mr. Guy 
and the receivers herein, has elected to seek re¬ 
dress in the instant cause; that this is $ case 
where Mr. Guy must be compelled to make an 
election, and that Mr. Guy has proceeded to such 
an extent in the instant cause that he has! made 
his election to seek redress herein. Therefore, 
Mr. Guy should not be allowed to proceed against 
The Consolidated Garages, Inc., in Equitv Cause 
No. 44,810 9 ’ (R. 35). " ! 

The record (p. 36) further shows that the Auditor 
had held his hearings in said Consolidated Garages, 
Inc., case No. 43,529, on October 5th, October 16th, 
and October 26th, 1925, and that the minutes of the 
Auditor further showed an appearance of C. Chester 
Cay wood on behalf of the office of Walter B. Guy at 
a hearing before the Auditor on October 26th, 1925 
(R. 36). 

A letter from Mr. Guy to the Auditor, on stationery 
headed “Law Offices of Walter B. Guy and C. Chester 
Caywood, Woodward Building, Washington, D. C.,” 
dated October 16th, 1925 (R. 37) shows that Mr. Guy 
had temporarily obtained from the Auditor a copy of 
the testimony in said Equity Cause No. 43,529, and 
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he therefore was familiar with all the proceedings in 
said cause. In a statement made by Mr. Guy in the 
court below on the final hearing of this cause, he said 
(R, 36): 

“I was undoubtedly familiar with this proceed¬ 
ing^ (Equity 43,529, the Consolidated Garages 
case) “and I did file that claim” (the claim filed 
before the auditor) “down there, and I did try 
to keep the Auditor and receivers advised as to 
exactlv the situation.’’ 

“Q. By Mr. Quinn: Maybe we can shorten it if 
you admit that vou filed this claim of the McFad- 
den Securities Company” (The claim filed before 
the Auditor in Equity cause No. 43,529) “you 
have offered it in evidence.” 

“Mr. Guy: “There is no question about that.” 

“Mr. Quinn: Then that the Auditor made a 
finding in vour favor and that vou took no ex- 
ception to it?” 

“Mr. Guy: “Certainly; no exceptions were 
taken thereto.** 

The appellants are therefore in the situation of hav¬ 
ing appeared in Equity cause No. 43,529, the Con¬ 
solidated Garages Incorporated receivership case, 
filed their claim for the balance due them on account 
of said conditional sales contract, proving said claim, 
obtaining an allowance thereof in the report of the 
Auditor, knowing that they had so obtained its al¬ 
lowance, and permitting, without the slightest objec¬ 
tion thereto, a final affirmance and ratification bv the 
Court below of said Auditor’s report wherein they 
had actual notice that the claim which they offered 
and proved was allowed. 

We take it that the law is settled, in so far as cer¬ 
tain legal principles are ever settled, that the vendor 
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or seller under a conditional sales contract, in the 
event of default on the part of the purchaser, may 
pursue one of three remedies: 

I 

(a) He may retake the goods. 

(b) He may sue for the price. 

(c) He may foreclose his lien. 

He is required, however, to make an election, and 
cannot resort to more than one remedy. 

Davis vs. Millings, 141 Ala. 378. 

Frisch vs. Wells, 200 Mass. 429. 

Seanor vs. McLaughlin, 165 Pa. St. 150.1 

Manson vs. Dayton, 153 Fed. 258. 

Monroe vs. Williams, 35 S. C. 572. \ 

This is for the reason and upon the theory, as 
stated by the various courts, that invoking any one of 
these three remedies is inconsistent with the assertion 
of the others. The principle under discussion is very 
clearly stated in Thompson vs. Howard, 31 Mich. 309, 
which is quoted with approval in Hobb vs. Vos, 155 
U. S. 13: ! 

“A man may not take contradictory positions, 
and where he has a right to choose one of two 
modes of redress, and the two are so inconsistent 
that the assertion of one involves the negation or 
repudiation of the other, his deliberate and settled 
choice of one, with knowledge or the means of 
knowledge, of such facts as would authorize a 
resort to each, will preclude him thereafter, from 
going back and electing again. ’ ’ 

Again, as very aptly and tersely stated by the Su¬ 
preme Court of North Carolina in Baker vs. Edwards 
& Son, 176 N. C. 229: | 
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“An election of remedies is a choice between 
several different inconsistent modes of procedure 
and relief available on the same state of facts, 
and on the principle that a man shall not be al¬ 
lowed to approbate and reprobate, nor to occupy 
inconsistent positions.’’ 

Again as said by the Court of Appeals of New 
Y ork: 


“An election of remedies takes place when a 
choice is exercised between remedies which pro¬ 
ceed upon irreconcilable claims of right.” Amer¬ 
ican Woolen Co. of N. Y. vs. Samuelsohn, 226 
N. Y. 61. 

In the instant case the appellant had the undeniable 
right, upon default by the purchaser under the condi¬ 
tional sales contract, either to sue for the balance of 
the purchase price, in which event it would have 
waived its lien on the automobiles, or, in the alterna¬ 
tive, take possession of the automobiles under the 
terms of the conditional sales contract. It could not 
do both. Its election of one of these remedies was an 
estoppel against any subsequent assertion of the other. 

It is respectfully submitted that when the appel¬ 
lants voluntarily appeared in Equity cause No. 43,529, 
and made proof therein of the balance due under said 
conditional sales contract, which was allowed bv the 
Auditor, and ratified and confirmed and a final de¬ 
cree entered thereon in the Court below, it made an 
irrevocable election to become a creditor, and it could 
not, upon ascertaining that its choice of remedies had 
been unwise, thereafter successfully change its posi¬ 
tion and attempt to assert title in the subject matter 
of the conditional sales agreement. The courts are in 


practical agreement that all actions which proceed 
upon the theory that the claimant is electing under his 
contract to sue for or establish his claim for the pur¬ 
chase price of the property sold under a conditional 
sales contract, is inconsistent with those actions which 
proceed upon the theory that title still remains in the 
vendor or claimant. Thus the remedy for the pur¬ 
chase price under a conditional sales contract for de¬ 
fault in payment made thereunder, and another as¬ 
serting title thereto, are absolutely inconsistent. In 
one of them the plaintiff disaffirms his ownership of 
and title to the property so sold; in the others he af¬ 
firms such ownership and title and sues for its re¬ 
covery. If a plaintiff elects to resort to one of these 
remedies, he thereby deprives himself of any right 
to resort to the other. 

Counsel for appellant somewhat laboriously argue 
in their brief (p. 8) that all the authorities agree that 
a person may pursue as many remedies as he has, 
until his claim is satisfied by one of them, provided 
the remedies are “ concurrent ’ ’ and are not: incon¬ 
sistent, and then cites two cases from the ;United 
States Supreme Court, to show that the doctrine of 
election does not apply when the remedies pursued 
are consistent, namely: Robb vs. Vos, 155 U. S. 13, 
Bierce vs. Hutchins, 205 U. S. 340. 

The facts in the above cases and the principles of 

law involved were entirelv dissimilar to those in the 

* 

present case. 

Bierce vs. Hutchins was a case wherein the pur¬ 
chaser of certain rails, locomotives, cars, and other 
material got into financial difficulty and the seller 
filed a claim of lien upon the railroad supposed to 
belong to the purchaser for materials used in the eon- 
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struction and equipment of the same, the material re¬ 
ferred to being the property sold to the purchaser 
under a conditional sales contract, wherein title was 
reserved to the seller until the full payment was made 
of the note given by the purchaser to the seller as 
consideration for the sale. The seller subsequently 
dismissed its lien suit before anything had been done 
under it. Thereafter the seller, by leave of court, filed 
a petition in the equity proceedings then pending 
against the buyer for an order that the receiver (of 
said purchaser): 

‘‘either should pay the amount due upon its 
note or deliver the property, setting up the con¬ 
tract and alleging that its title to the property 
still remained.” 

The Supreme Court decided in substance that the 
seller had mistaken his remedy, that he had no choice 
so far as attempting to enforce a lien was concerned, 
for the reason, as the court pointed out: 

“It does not purport to be a choice, and it can¬ 
not be one because the party” (the seller) “has 
no right to choose. The claim in the lien suit, as 
was said in a recent case, was not an election, but 
a hypothesis.” citing Northern Assurance Co. 
vs. Grand View Building Association, 203 U. S. 
106.” * * * 

“The fact that a party through mistake at¬ 
tempts to exercise a right to which he is not en¬ 
titled does not prevent his afterward exercising 
one which he had, and still has, unless barred by 
the previous attempt.” 

It will be noted that, the lien suit was dismissed, 
before anything had been done on it, and further 
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more the court held that the seller did not possess 
the right of election, as it had supposed, and there¬ 
fore the attempted election was an abortive thing. 

It is not authority for the “concurrent” remedy 
doctrine suggested by counsel for the appellant, and 
counsel for the appellees make bold to say that no¬ 
where in the decision will be found the slightest refer¬ 
ence to the doctrine of “concurrent” remedies. 

In the case of In re Jacob Berry & Co., 174 Fed. 
409, the Circuit Court of Appeals for the Second 
Circuit, passing upon the question of election of 
remedies held: (Syllabus) 

“Where a firm of brokers, prior to their bank¬ 
ruptcy, without authority pledged stocks of cus¬ 
tomers in their hands to secure loans to them¬ 
selves, the action of such a customer in proving 
his claim against the estate for the value; of his 
stock, without reservation, with full knowledge 
of the facts, constituted an election of remedies, 
and he cannot reclaim the stock on its subsequent 
return to the trustee.” 

See also: 

Conroy vs. Little, 115 N. Y. 387. 

Butler vs. Hildreth, 5 Mete. (Mass.) 49. 

Miller vs. Hyde, 161 Mass. 472. 

Long vs. Long, 111 Mo. 12. 

Morrill vs. Blackman, 42 Conn. 329. 

In re: Van Norman, 41 Minn. 494. 

In United States vs. Oregon Lumber Co., 260 U. S. 
290, the Court there decided in substance 

Where the government sued to annul land pat¬ 
ents upon the ground of fraud, and persisted in 



the suit after the defendants had pleaded in bar 
the statute of limitations applicable to such ac¬ 
tions, and the pleading was sustained and the bill 
dismissed, held, that the government had elected 
its remedy, and therefore could not afterwards 
maintain an action at law to recover damages for 
the fraud. 

Tn the above case, the District Court in rendering 
its judgment decided that, inasmuch as a suit in equity 
was brought bv the United States with full knowledge 
of the facts, it constituted an election, final and con¬ 
clusive. An appeal was prosecuted to the Circuit 
Court of Appeals, and that court propounded two 
questions to the Supreme Court of the United States, 
only one of which became essential to a determination 
of the action: 

“First: Is an action bv the United States for 
the value of lands as damages against the pat¬ 
entees for the lands for fraudulent acquisition of 
the lands patented under the Timber and Stone 
Acts, barred where more than six vears have 
elapsed after the United States, with knowledge 
of the fraud, brought a suit in equity to cancel 
the patents for the same lands in which equity 
suit decree of dismissal was made against the 
United States, on the ground that the suit was 

barred bv the statute of limitations?” 

* 

Speaking to this question the Supreme Court said: 

“Upon the facts stated the sale was voidable, 
(Moran vs. Horsky, 178 U. S. 205-212), and the 
plaintiff in error was entitled either to disaffirm 
the same and recover the lands, or affirm it and 
recover damages for the fraud. It could not do 
both. Both remedies were appropriate to the 
facts, but they were inconsistent since the first 


was founded upon a disaffirmance and the second 
upon an affirmance of a voidable transaction. 
Robb vs. Vos, 155 U. S- 13-43; Connihan vs. 
Thompson, 111 Mass. 270-272 * * * Any deci¬ 
sive action by a party with knowledge i of his 
rights and of the facts determines his election in 
the case of inconsistent remedies, and one of the 
most unequivocal of such determinative acts is 
the bringing of a. suit based upon one or the other 
of these inconsistent conclusions.” 


It therefore answered the question submitted in the 
affirmative. 

In Insurance Company of North America vs. jFourth 
National Bank of Atlanta, 28 Fed. (2nd) 933, decided 
by the Circuit Court of Appeals for the Fifth Cir¬ 
cuit, November 7th, 1928, the Court there held!: (Syl¬ 
labus) 


4 ‘Plaintiff insurance company, after learning of 
the fraud of its agent, who fabricated and ap¬ 
proved claims of loss on its outstanding policies, 
and by forging the names of the payees, collected 
the drafts drawn by plaintiff on itself in pay¬ 
ment, having sued the agent and his wife to re¬ 
cover property and funds representing proceeds 
of the drafts, and made some adjustments! of the 
action by which it received property and funds 
from the agent and his wife, though it did not 
dismiss the action, thereby made an election to 
pursue the property and funds in the handk of its 
agent, and could not thereafter maintain action 
for money had and received against the bank 
through whom the draft was presented to| plain¬ 
tiff, and to whom plaintiff gave a check in pay¬ 
ment” citing Leather Manufacturers Bank vs. 
Morgan, 117 U. S. 96, Robb vs. Vos, 155 U: S. 39, 
United States vs. Oregon Lumber Co., 260 U. S. 
290, Equity Life Insurance Society vs. May, 82 
Ga. 646, and a number of other cases. 
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Robb vs. Vos, referred to in appellant’s brief, has 
no relation whatsoever to the “ concurrent remedy ” 
doctrine. It is, however, very definite authority for 
the proposition that where one has the choice of 
remedies which are inconsistent, and makes that 
choice, he cannot thereafter attempt to abandon his 
position in order to pursue a different remedy. 

Counsel for the appellant in their brief refer to 
Ballinger vs. West Publishing Company, 44 App. D. C. 
49, as supporting their contention that they were en¬ 
titled to prove their claim and have an allowance 
thereof before the Auditor in Equity 43,529, and 
thereafter institute an entirely independent proceed¬ 
ing in an endeavor to subject the property to what 
they contended was their equitable lien upon the same, 
and that there was no inconsistency in these two pro¬ 
ceedings. 

As is attempted to be pointed out in other portions 
of this brief, counsel for appellees respectfully sub¬ 
mit that not only is the great weight of authority 
against this contention, but that it has very little, if 
any, authority to support it. Indeed, there is nothing 
whatsoever to be found in the case of Ballinger vs. 
West Publishing Company {supra) to warrant any 
such contention. 

In that case, because of default and condition 
broken, the first and only action taken bv the Pub¬ 
lishing Company was a proceeding in equity to fore¬ 
close their lien under the contract, obtain a decree for 
the balance of the purchase price, and have the same 
decreed a lien on the property involved therein, under 
the conditional sales contract, and that said lien be 
foreclosed and the property sold to satisfy the amount 
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of said decree and costs, and that it obtain a judg¬ 
ment and decree for any deficiency. There was no 
question of the election of remedies involved in that 
case, and this court merely held that the seller under 
a conditional sales contract, with title reserved, is al¬ 
ways at liberty to seek a foreclosure of his lien in an 
equitable proceeding, and is not limited to an action 
at law for the purchase price. 

The appellant in the instant case, however, did not 
pursue the remedy sought and successfully obtained 
in the case of Ballinger vs. West Publishing Company. 
It elected to file proof and obtain an allowance of the 
balance due it under its conditional sales contract in 
the Consolidated Garages, Incorporated, proceedings, 
a determination consistent only with the principle 
that they had elected their remedy and waived their 
lien, and it was not until after all this had been done, 
that they then attempted a proceeding similar to that 
in Ballinger vs. West Publishing Company, and it is 
submitted that the action of the appellants under the 
circumstances was a clear election of remedies: which 
were by no means “concurrent”, whatever that ex¬ 
pression may mean to the appellants. 

The attempt on the part of counsel for the appel¬ 
lant to distinguish or reconcile the case of Smith vs. 
Gilmore, 7 App. D. C. 192 from the instant case is 
difficult to appreciate, as even a cursory review of 
the facts of Smith vs. Gilmore will show clearly it 
parallels the present one. 

In that case, Freeborn G. Smith had sold and de¬ 
livered to one Estelle Horton a piano under a condi¬ 
tional sales contract, with title reserved in the vendor 
until full payment had been made. During the period 
when the vendee was making payments under said 




contract she died, and her estate was being settled in 
the then Orphan's Court of the District of Columbia, 
and collectors were appointed pending a contest. The 
seller placed the conditional sales contract in the 
hands of an attorney, who presented it to the said 
collectors, who informed him that nothing could be 
done about the matter until a conclusion of the con¬ 
test could be reached. Under an order of the 
Orphan’s Court subsequently passed in said cause, 
the collectors sold all the household property of the 
decedent, including the piano, to one Willy Gilmore, 
for an agreed price which was paid. Thereafter the 

seller called to see the said Willv Gilmore about the 

•/ 

piano, and was informed that she had bought and 
paid for the same, and that it would not be sur¬ 
rendered without legal proceedings. Some three 
months thereafter the vendor presented a petition 
to the Orphan’s Court, concerning his claim, and 
asked in substance that the said collectors be au¬ 
thorized and directed to pay to said seller, out of 
the proceeds of said sale, the balance of the pur¬ 
chase price remaining due and unpaid for said piano. 
The Orphan’s Court refused to order the collectors 
to pay for the piano on the ground that there was no 
authority therefor; the collectors being mere cus¬ 
todians of the estate pending the will contest. 

Thereafter the seller filed a replevin suit against 
'Willy Gilmore, the purchaser of the piano under the 
sale made by the collector of the estate, and the main 
defense to that action was that there had been an 
election of remedies. Speaking to question, this 
court, by Mr. Justice Shepard, said: 

“The single question, then, to be decided is: 
Shall the proceedings in the Orphan’s Court to 
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collect the balance of the purchase money be con¬ 
sidered an election to collect a debt only, and an 
abandonment of the claim of title to the: piano 
itself? 

“The doctrine is well settled that where one 
has his choice of two inconsistent remedies, he 
may be put to, and made to abide, his election 
between them. The election, when made^ with 
full knowledge of the situation, is irrevocable.” 
Citing Robb vs. Vos, 155 U. S. 13, and quoting 
with approval the language in Thompson vs. 
Howard, 31 Mich. 309. 

After a somewhat extended review of the au¬ 
thorities, and a discussion of cases, the court con¬ 
tinues : 


“Although there is a difference in particular 
facts between those cases and the one at b£r, the 
governing principle is identical. It is, that the 
seller cannot have his goods and the purchase 
price also. He must relinquish the one right or 
the other. If he would have his goods, he must 
declare that he neved sold them in fact,: never 
parted with his title, and thereby relinquish all 
claim to the unpaid purchase money. If he! would 
have payment of the purchase money, he must 
affirm the sale and waive the condition upon 
which the deliverv was made.” 


It is argued by counsel for the appellant that al¬ 
though they made proof of their claim before the 
Auditor in the Consolidated Garages, Incorporated 
case, Equity 43,529, there was no intention on its 
part to treat the sale of the automobiles as abso¬ 
lute, or that it elected to do so. The answer to this 
argument is that it is impossible to determine ap¬ 
pellant’s intention except as it is manifested by acts 
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and conduct. If it intended to prove and establish 
its claim before the Auditor, and there could be no 
question of this fact, for it obtained a final and 
favorable determination of its claim by the Auditor, 
which was ratified by the court,—the law holds it to 
the necessary legal effect of that action. Appellant 
attempts to avoid this result, however, by saying that 
the proof made before the Auditor 

“set forth the nature and amount of the ap¬ 
pellant’s claim, not only against the automo¬ 
biles and the purchasers thereof, but also against 
the guarantors of the notes, and a copy of the 
conditional sales contract teas attached thereto.” 
(italics ours.) 

The strongest and most convincing answer that can 
be made to this contention is to be found in the 
case of Grand Rapids Trust Company vs. American 
Woodworking Machinery Co., decided bv the Circuit 
Court of Appeals, 6th Circuit, in April, 1925, or 
approximately thirty years after this court’s opinion 
in the case of Smith vs. Gilmore (supra ), and re¬ 
ported in 5 Fed. (2nd) 812. 

In that case the Grand Rapids Trust Company was 
appointed receiver in a suit brought by a creditor 
against ’William Horner, praying among other things 
for the appointment of a receiver of Horner’s prop¬ 
erty and a distribution of the proceeds among the 
creditors. The case was referred to a master in 
chancery. The American Woodworking Machinery 
Company filed its claim with the master for the sum 
of $21,395.36, based upon notes, protested checks, and 
open account. It was stated in the proof of claim 
that claimant had not had or received any manner of 


21 


security for this debt except five conditional sales 
contracts: 

i 

j 

“copies of which are attached to the proof of 
claim, and upon which contracts preference is 
claimed. (Italics ours.) 

i 

i 

With some slight changes and certain modifications, 
the master allowed practically the entire claim, some 
$18,000, preferred and approximately $3,000 as an 
unpreferred claim. Both the receiver and the Amer¬ 
ican Woodworking Machinery Company filed excep¬ 
tions to the masters’ report which were partly over¬ 
ruled by the District Court, and the masters’ report 
was modified to the extent of allowing the entire 
sum as a preferred claim. From the order and 
decree of the District Court the Receiver appealed, 
and the cause was heard before Denison, Donahue, 
and Moorman, Circuit Judges. The opinion was 
delivered by Circuit Judge Donahue, which said in 
part:— 

i 

“It is insisted upon the part of the receiver 
that the contracts attached, to claimant's proof 
of claim are in legal effect chattel mortgages; 
that even if these contracts are conditional sales 
contracts, the claimant has elected to transfer 
title to the estate of the defendant, retaining no 
title or security for its claim; and that the claim 
is not entitled to preference under any con¬ 
struction.” 

“In the opinion of this court, it is wholly un¬ 
necessary to consider and determine whether 
these contracts are conditional sales contracts or 
chattel mortgages. If they are chattel mortgages 
they are void as against creditors because not 
filed as required by the law of the State of 
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Michigan. If thev are conditional sales con- 
tracts, the claimant had the right to retake the 
property after default, or to sue upon the con¬ 
tract for the unpaid purchase price. In neither 
case is it entitled to a preferred lien on all 
vendee’s property. If it exercised its right to 
retake the property, the vendee cannot be held 
personally liable for the balance of the unpaid 
purchase price. If it sues for the balance of 
the unpaid purchase price, it waives the reserva¬ 
tion of title in the conditional sales contract 
and makes the sale absolute, (citations) This 
question has been fully considered and deter¬ 
mined by this court in Re Ames, 289 Fed. 208, 
in which it was held that a suit for the purchase 
price is inconsistent with the reservation of title, 
and that the bringing of such suit, or at the 
latest the taking of judgment, will be a waiver 
of the title reservation and operate as a transfer 
of the title.” (Italics ours) 

In the instant case the claimant did not exercise 
its right to retake this property, but on the contrary 
asked that the balance of the purchase price be al¬ 
lowed by the receiver as a valid claim against the 
estate. If, under these contracts, it was the owner 
of the property, then it had no such claim against 
the receiver. If it was not the owner then the con¬ 
ditional sales contracts were not security for the 
debt, and would not entitle the claimant to a pref¬ 
erence. * * * 


It is insisted on the part of claimant that it 
waived none of its rights under the pure condi¬ 
tional sales contract by filing its claim with the 
receiver, for the reason that it was invited by the 
receiver to present its claim on a form furnished 
by him; that the claim as presented fully advised 
the receiver and the court that the claimant was 


the owner of the machinery and that it attached 
copies of the contracts to the claim. It is further 
claimed that the action is in equity, and the court 
being fully advised in the premises, should grant 
the claimant such equitable relief as would fully 
protect its rights under these contracts. In re¬ 
ply to this, it is sufficient to say that it was for 
the claimant and not the receiver to elect its 
remedy , and that a court of equity cannot grant 
a preference where, under the admitted facts 
and the law, the claimant is not entitled thereto. 
(Italics ours.) 

4 ‘For the reasons stated, the decree of the Dis¬ 
trict Court is reversed, and the cause remanded 
for further proceedings in accordance with this 
opinion.” 

POINT 2. 

The Order of the Chief Justice Denying Appellant's 
Motion for Receiver was One From Which an 
Appeal Would Lie. 

Counsel for the appellant in their brief argue at 
some length the proposition that the order denying 
the appointment of a receiver was not a final order. 
Tt is respectfully submitted that under the provisions 
of Section 226 of the Code appeals are not restricted 
to a final order or judgment, but specifically include 
appeals 

“From all interlocutory orders of the Supreme 
Court of the District of Columbia, or bv anv 

7 4 ’ f 

justice thereof, whereby the possession of prop- 
ertv is changed or affected.” 

It is respectfully submitted that the order of the 
Chief Justice denying the motion for receiver (R. 14) 
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must be taken in connection with the memorandum 
opinion filed by him in connection with that order. 
The appellant was there seeking to recover the 
automobiles in question through the appointment of 
a receiver, for the purpose of having a foreclosure 
thereon, and applying the proceeds to the payment 
of its note. The several answers made to the appel¬ 
lant’s petition in the court below specifically alleged 
that the appellant had filed, proved, and had allowed 
before the Auditor its claim for the balance due it 
by the Consolidated Garages, Inc., and had there¬ 
fore elected its remedv, and should not thereafter be 
permitted to pursue a different and inconsistent 
remedy. The proof and allowance of the claim was 
never disputed, and it was because of the undisputed 
facts in the case that the Chief Justice was able to 
prepare and file in this cause the memorandum opin¬ 
ion (R. 13). 

In this opinion, which was filed herein on February 
12th, 1926, the Chief Justice said:— 

“The McFadden Securities Company, plaintiff 
herein, having filed a claim before the Auditor 
of this Court in Equity Cause No. 43,529, the 
same being John G. Texter, et al., vs. The Con¬ 
solidated Garages, Inc., a corporation, for the 
balance due, together with interest and attorney’s 
fees under its conditional sales contract respect¬ 
ing the automobiles which are the subject of the 
present motion, I am of the opinion that said 
action on the part of said McFadden Securities 
Company was an election of remedies on its part, 
and that it thereby lost the benefit of the security 
which it held on the automobiles in question 
under the terms of the conditional sales contract. 
(See Smith vs. Gilmore, 7 App. D. C. 192)” 
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This language certainly indicated beyond question 
that in the opinion of the Chief Justice, the appel¬ 
lant had made an election of remedies on its part, 
and therefore surrendered any lien it may have pos¬ 
sessed, and lost the benefit of the security which it 
held on the automobiles in question under the terms 
of the conditional sales contract. 

In other words, that the title to and possession of 
the property had, by the act of the appellant, passed 
from it and was thus properly in the Receivers of 
the Consolidated Garages, Inc., in Equity No. 43,529. 

This determination by the Court below, relative to 
the supposed rights of the appellant in and to prop¬ 
erty, title to which they were attempting to assert, 
and of which, by said opinion, and order,: they 
definitely became divested, was certainly such an in¬ 
terlocutory order within the purview of Section 226 
as affected or changed the possession of property, 
and therefore an appealable order. 

The appellant, in and by its bill of complaint filed 
herein, was attempting to obtain specific property 
under a claim of reservation of title, in order to sub¬ 
ject the same to foreclosure under its pretended lien. 
The opinion of the learned Chief Justice definitely 
determined that the appellant had made an election 
of remedies in Equity cause No. 43,529, and had there¬ 
fore lost any supposed interest in said chattels, and 
it is again respectfully submitted that this action on 
the part of the Chief Justice brings the case clearly 
within the provisions of Section 226 of the Code. 

Attention of the Court is called particularly to the 
date on which the Chief Justice filed his memo¬ 
randum opinion, and the order denying the appellants 


26 


motion for an appointment of a receiver, both of 
which were filed on February 12, 1926. 

The record further shows (R. 37) that the appel¬ 
lants took no further action with respect to this mat¬ 
ter, and did not even calendar this cause for trial for 
the period of nearly two years thereafter, or on De¬ 
cember 6th, 1927, and it was during this period that 
the Receivers in Equity Cause No. 43,529 closed out 
all the affairs of the Consolidated Garages, Inc., and 
took a final order on May 31st, 1927, discharging them 
as Receivers of said Consolidated Garages, Inc. 

It seems perfectly idle and puerile for counsel for 
the appellant now to contend that they possessed no 
right of appeal from the action of the Chief Justice 
founded on the order of February 12th, 1926, when 
they did not seem sufficiently interested in the out¬ 
come of any final hearing to promptly calendar the 
cause for trial. 

It is respectfully submitted that counsel for the ap¬ 
pellants cannot be permitted to stand supinely by for 
the period of nearly two years before they even make 
an attempt to calendar their case for trial, during 
which period they either knew, or should have known, 
and certainly had constructive notice of the fact, that 
the very property which is the subject of this litiga¬ 
tion was being disposed of under order of court, and 
the rights of third persons were intervening and at¬ 
taching thereto. 

Counsel for the appellants in their brief Page 20- 
21, say 


“The Receivers mav have considered the order 
denying the appellants motion for the appoint¬ 
ment of Receiver as a final order. It is hard 
to account for their actions. ” 


They further refer to the fact that the receiver 
did not comply with the order of the Court in Equity 
No. 43,529, dated April 8, 1925, and never paid over 
any sum on account of the lien which they state is 
acknowledged in that order. 

The order dated April 8, 1925, was obtained by the 

receivers in the Consolidated Garages, Incorporated, 

shortly after their appointment in January, and it 

was not until sometime late in the vear that counsel 

* 

for the appellant made proof of their claim before 
the Auditor and filed the same with the receivers. 
They also know that the record in the Court; below 
in Equity No. 43,529, clearly and unmistakably shows 
the further action of the receivers with respect to 
such order and others made in said cause, the original 
of which orders temporarily surrendered from the 
files of the Court below, counsel for the appellees 
respectfully ask leave to present to this Court for 
inspection upon the final hearing herein. 

Again counsel for the appellant sav: 

“The Receivers obtained their discharge with¬ 
out accounting for anv of the four automobiles 
and apparently never made any effort to obtain 
them for the benefit either of the appellants, the 
guarantors, one of whom was the father of one 
of the receivers, or the creditors.” 

Counsel for the appellees respectfully submit that 
this allegation is both unfair and unjust and further 
assert that it is made in this hearing for the first 
time. Thev confidently state that counsel for the 
appellants knew and had the means of knowing each 
and every of the steps taken by the receivers with 
respect to the automobiles which came into their pos- 
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session, and farther that if they had anv doubt on 
this point they could readily have satisfied it, as it is 
believed they did do, when this case was on final 
hearing before Mr. Justice Wheat in the Court below. 
No such argument or suggestion has heretofore been 
made and ought not to be resorted to in this hearing, 
attributing, of course, both sincerity and good faith 
to the counsel for the appellants. 

APPELLANT’S POINT NO. 3. 

Appellants’ Appearance Before the Auditor, and Ob¬ 
taining an Allowance of its Claim by That Officer, 
Subsequently Approved and Ratified by the Court 
Without Objection, is Conclusive Upon the Ap¬ 
pellant. 

When the appellant presented its claim to the re¬ 
ceivers, and subsequently established the same and 
obtained an allowance therefor before the Auditor in 
Consolidated Garages, Inc., Equity 43,529, that action 
by the Auditor became binding upon the appellant. 
When to this is added the further fact that the 
Auditor’s allowance in favor of the appellant, was 
subsequently filed in the cause, and ratified and con¬ 
firmed by the court without objection, it seems in- 
controvertable that the appellant would be held to 
an election in the course it had pursued. 

This court, in Smith vs. American Bonding & T. 
Co., 12 App. D. C.; 192, speaking to this question, 
said: 


“The Auditor is not a mere examiner in chan¬ 
cery, to take testimony for the convenience of 
the court and to return it to the court for its 
consideration. The Auditor is a judicial officer, 
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charged with judicial functions, has been re¬ 
peatedly decided; and his findings of fact are 
analogous to the verdict of a jury in a suit at 
common law. Such findings of fact are con¬ 
clusive unless their correctness is impugned in 
proper proceedings for that purpose.’’ * * • 

This case was later referred to and the language 
adopted in Hutchins vs. Munn, 28 App. D. C. at 
page 280. j 

The principle reiterated by this court in many 
cases, is too well settled to permit of challenge. 

The appellant knew that it had presented its claim 
to the Receivers; it knew exactly upon what it based 
such claim in the Consolidated Garages, Inc., i case, 
and it knew exactly what was being done in that 
case, because its counsel had borrowed from the 
Auditor a copy of the testimony which was returned 
on October 16th, 1925 (R. 37). It also knew that 
the Auditor would make his report to the Court in 
that proceeding. It must be charged with notice of 
that fact, and the further fact that action on that 
officers report would be taken. Action thereon was 
taken by the court below, the report of the Auditor, 
with certain modifications, was ratified and confirmed 
by the Court on July 27th, 1926 (R. 36), and although 
counsel for the appellant knew and was charged with 
knowledge of these facts (R. 36), he admitted on the 
final hearing that no exceptions on behalf of his 
client were made thereto, and that he was: 

“undoubtedly familiar with the proceedings” 
(R, 36). 

It is again submitted that counsel for the appellant 
knew and must be charged with knowledge that the 
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conduct of the Receivers in the Consolidated Garages, 
Inc., case would be governed (except as modified), 
by the report of the Auditor, ratified and confirmed 
by the court, to which no exception on the part of 
appellant was taken. 

It is therefore difficult to appreciate the gratuitous 
insinuations and innuendo made bv counsel for the 

m/ 

appellant in their brief with respect to the action of 
the Receivers in said cause. 

POINT NO. 4. 

The Appellant by Electing its Remedy, Presenting its 
Claim to the Receivers, Proving the Same Before 
the Auditor, and Obtaining an Allowance of the 
Full Amount Thereof by That Official Which was 
Subsequently Ratified by the Court Thereby Lost 
or Surrendered its Lien to the Prejudice of the 
Guarantors, Who Were Thereby Released From 
Their Guaranty. 

It can hardly be questioned that the creditor in 

this cause under its conditional bill of sale made a 

reservation of title which undoubtedlv would have 

•/ 

enured to the benefit of the guarantors or sureties 
in event they had been compelled to pay the balance 
due on their guaranty. 

“It is equally clear that, by the law of surety¬ 
ship there is a privity between the surety of a 
debtor and the creditor which compels the latter 
to preserve all his rights against the debtor un¬ 
impaired when he intends to look to the surety 
for payment. This obligation on the part of the 
creditor is a corollary of the right of subrogation, 
which the law has established in favor of the 
surety who pays the debt of his principal. If 
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the creditor fails to comply with this obligation, 
or does any act which destroys or impairs this 
right of subrogation to his mortgages or privi¬ 
leges, he thereby releases the surety. ’ ’ 

Brandt Suretyship Guaranty, Vol. 1, 3rd Ed. 
P. 906. 


“This rule does not depend upon contract be¬ 
tween the surety and creditor, but results jfrom 
equitable principles inherent in the relation of 
principal and surety. It is equitable that the 
property of the principal, pledged for the pay¬ 
ment of the debt should be applied to that' pur¬ 
pose and it is grossly inequitable that in such 
case the property should be diverted from: that 
purpose and the debt thrown upon a mere surety 
The surety is entitled, upon paying the 
debt to subrogation to all the securities which the 
creditor may have at any time acquired for the 
payment thereof, and it results as a corollary 
from this proposition, that if this right is; ren¬ 
dered unavailing by the act of the creditor, the 
surety is discharged to the extent that he is in¬ 
jured. Where a creditor has released a security 
to the benefit of which the surety is entitled, it 
has been held that the burden of proving the 
value of the thing lost is on the creditor.” 

Brandt Suretyship Guaranty—P. 903-904, Cases 
cited therein. 


“If the creditor has in his possession property 
of the principal as an additional security for the 
debt, or has acquired a lien upon the property of 
a principal, the creditor at once becomes charged 
with the dutv of retaining such security, or main- 
taming such lien in the interest of the surety,; and 
any release or impartment of this security as a 
primary resource for the payment of a debt, will 
discharge the surety to the extent of the value of 
the property or lien released. 
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This is not because the parties have made any 
contract in respect to the additional security, but 
it results from the inherent equities of a surety¬ 
ship relation.’ ’ 

Stearns on Suretyship, p. 137-139, Allen vs. 

O’Donald, 23 Fed. 573. 

“It is incumbent upon the creditor, however, to 
justify his relinquishment of securities by show¬ 
ing the worthlessness of the property or lien re¬ 
leased” 

Stearns on Suretyship, p. 139 

“If the creditor fails to meet this burden bv 
making no proof as to the value of the property 
or lien released, he will be deemed to have con¬ 
verted the property at its face value and must 
release the surety to the extent of such face 
value. ’ ’ 

Fielding vs. Waterhouse, 8 Jones & Spen. 424. 

The rule laid down as above results from the in¬ 
herent equities of the suretyship relation, and is not 
applied because the parties have made a contract in 
respect to the additional security. If the suretyship 
contract was made upon the condition that the prin¬ 
cipal shall furnish the creditor additional security, 
and the security being furnished under these condi¬ 
tions is afterwards released by the creditor, the 
surety is wholly discharged, without regard to the 
value of the securities released, for such a transaction 
amounts to an alteration of the main contract. 
Stearns on Suretyship, p. 139, Foederer vs. Moors, 
91 Fed., 476. 

It is respectfully submitted that in the instant case 
the guarantee of the appellees Exnicios and Potter, 
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was made upon the condition that the principal fur¬ 
nished the creditor additional security by way i of a 
lien of the conditional sale contract, for it was upon 
the back of said conditional sale contract that they 
signed the guarantee in question. 

It must be assumed that when they signed the 
guarantee on the back of the conditional sales con¬ 
tract with reference to the payments called for in said 
contract, that these guarantors were influenced by the 
other provisions of the contract which gave to the 
creditor the additional security, having in mind that 
in the event of default in the payments they \Vould 
be entitled to be subrogated to the rights of the 
creditor’s lien on such security. 


APPELLANTS’ CASE ON THIS POINT. 


cited 


It is respectfully submitted that even the cases 
by appelants support the position of appellees on this 
point, as the examination of a few of them will readily 
show. For example, let us take the case of Schaffer 
vs. Acklin et al, 218 N. W. 286, in which the Court, in 
addition to the meager statement contained in the 
quotation from that case in appellants’ brief, said: 
“ Manifestly, if appellant should have had the! per¬ 
sonalty at the time the contract was executed or had 
she obtained it thereafter under the “agreement”, or 
failed to have recorded the mortgage and loss to the 
appellee, Annie Acklin, thereby occurred, then the 
status would be different.” 

To like effect is Fuller vs. Tomlinson, 58 Iowa, 111, 
also cited by appellants. In this case, the Court said: 
“Where such a surety or guarantor pays a debt, he 
is entitled to be subrogated to all the securities which 
the creditor has in his hands. A surrender of securi- 
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ties, therefor, is a direct impairment of the surety’s 
or guarantor’s rights. But the case before us is not 
one of the surrender of securities. The plaintiffs are 
charged simply with negligence, and in our opinion 
the defendant’s position is not tenable.” 

Another contention made on behalf of the appel¬ 
lants is that it is the 4 ‘privilege and duty (of the 
guarantors) to pay the obligation upon default of the 
principal debtor, assume control of the situation and 
proceed as they deemed advisable. If they fail in 
this duty and in the meantime the security was lost, 
they have no legal basis for complaint and are not 
discharged of their liability as guarantors.” 

In support of this contention they cite among other 
cases the one of Central State Bank vs. Ford, et ah, 
181 Iowa, 319. We think that an examination of this 
case and the other cases cited in support of the above 
contention by the appellants, will show that the court 
was not dealing with the question as to the effect of 
the action of a creditor in voluntarily releasing 
securities which he held, and to which the surety or 
guarantor would be entitled to be subrogated, but 
was dealing with the question as to the obligation of 
the creditor to pursue and exhaust the security first 
before resorting to an action against the sureties or 
guarantors. For the Court in Central State Bank 
vs. Ford, et al., recognized the general rule contended 
for by the appellees, and stated “If the bill of sale 
was taken by the cashier for the benefit of the bank 
then, while the bank would ordinarily be under no 
duty to pursue and exhaust such security before 
calling on Ford to pay the note it was bound in good 
faith to preserve the lien of the bill of sale to be 
turned over to Ford upon his making such payment, 
and it would be a manifest violation of this duty for 
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the bank, without his consent, to grant the request 
of the debtor to withhold the bill from record and 
permit him to dispose of the property, which was the 
basis of this security.” 

It is therefore submitted that the appellant elected 
its remedy when it filed its claim with the receivers 
in the Consolidated Garages, Inc., proceeding, and 
proved and had allowed the balance of its claim for 
the purchase price under the conditional sales con¬ 
tract. This election on its part was a release and a 
waiver of its lien on said automobiles which clearlv 

m/ 

and unmistakably deprived the guarantors of their 
undoubted right of subrogation as there remained 
nothing to which the creditor could possibly subrogate 
them. 

It is urged, however, by counsel for the appellant 
in their brief that the guarantors were not parties in 
the Consolidated Garages, Inc. case, Equity No. 
43,529, and therefore inferentially had no standing 
in said cause. This fact of itself would only impose 
a greater obligation on the appellant, knowing as 
they say, that said guarantors were not parties to 
that cause and hence before the Court, to commit no 
act with respect to said property as would impair the 
security which it held to the prejudice of the rights 
of the guarantor thereon. 

It is respectfully submitted that the position of the 
appellant is both untenable and inequitable and is a 
direct attempt to justify its election to the great 
damage and prejudice of the guarantors who had 
not the slightest control of its conduct, and who, so 
far as any record shows, had no knowledge of the 
act of the appellant in making such election, until 
they were called upon to make answer to the bill of 
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complaint filed in the present cause, which was long 
after said election had become legally effective. 

It is therefore respectfully submitted that the de¬ 
cree of the Court below was right, and should be 
affirmed. 


Raymond B. Dickey, 
Henry I. Quinn, 
Attorneys for Appellees. 




